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BETWEEN:

(1)

DUMFRIES AND GALLOWAY HEALTH BOARD, constited under constituted by ihe
National Heakh Service (Constittion of Health Boards) {Scotland) Order 1974 (a3
amended) and whose address is Crighion Hall, Dumfries DG1 4TG (the "Board™); and

2) HIGH WOOD HEALTH {PROJECT CO) LIMITED (registered under number 9049738}
whose registerad office is Bridge Place, Anchor Boulevard, Crossways Business Park,
Dertford, Kent, DAZ 65N ("Project Co").

WHEREAS:

(A} The Board wishgs to procure the design, build, finance and maintenance of a pew distrct

general nospital for Dumifries and Galloway (the “District Hospital™);

{B} The Board conducted a compeditive dialogue procurement compstition to identify the most
sconomically advantageous tender from the persons interested in being appointed the
Board's private sector pariner o procure the design, build, finance and maintenance of the
District Hospital;

() The tender submitted by Prodecl Co has been sslected as the most economically
advantageous tender; and

i This Agreement js antered into pursuant to a project applying pringiples similar to the

pringiples of the private finance indliaive and is excluded from the Housing Granks,
Constructicn and Hegeneration Act 1295 by virtee of the Construction Contracts (Scotland)
Exciusicn Cirdsr 1938 (51 1988/686).

NOW IT IS HEREBY AGREED ac follows.

PART 1: GENERAL

CEFINITIONS AND INTERFRETATION

Schedule Part 1 (Definitions and Interpretationy shall apply.

EXECUTION AND DELIVERY OF DOCUMENTS

Cm or prior 1o execulion of this Agreement;

21 Project Co shall deliver to the Board the docwmants referred 1o in Section 1
{Documenis to be delivered by Project Co) of Schedule Part 2 {Complation
Docurnents) (unkess the renuirament to deliver any such document [ waived by
the Board by wiitlen notice fo Project Col; and

22 the Board shall defiver to Project Co the documents referred to in Section 2
{Documents 1o be dellvered by ihe Board) of Schedule Part 2 (Compishon
Documents) [unikess the requirsment 1o deliver any such document is waived by
Project Co by writtan notice fo the Board).



COMMENCENENT AND DURATION

This Agreement, and tha rights and obllgations of 1he parties, shall commeance on tha date
of execution of this Agresmant and, without prejudice 10 Cleuse 47.5, shall terminate
automaticafly on the expiry of the Project Term.

PROJECT DOCUMENTS

Ancillary Documenis

4.1

Froject Co shall perform its obligations under, and observe all of the provisions of,
the Project Documents to which it is a party and shall not:

4.1.1

4.1.2

413

4.1.4

ferminate or agree to the termination of all or part of any Ancldary
Document;

make or agree to any material variation of any Ancllary Document;

in any material respect depart from its obligations {(or waive or allow o
lapse any rights it may have in a material respect), or procure that others
in any material respect depart from thelr obliggtions {or weive or allow 1o
lapse any rights they may have in a materdal respect), under any
Ancillary Document; of

enter into {or permit the entry into by any other persen of] any agraemert
reglacing all or part of (or otherwise materally and adversely afecling
the Interpretation ofy any Ancilary Document,

unless the proposed course of action {and any relevant documantation) hes been
submitted to the Board's Represontative for review under Schedule Part 8 {Review
Frocedure) and gither:

(=)

(b)

thers has keen no objection in accordance with paragraph 3 of Schedule
Part 8 {Raview Procedure) within twenty (20} Business Days of receipt
by the Board's Representalive of the submissgion of the proposed courae
of action {and any relevant documentation), or such shorer perind as
may be agraed by the parties; or

Project Co is acting in accordance with the commants of the Board as
provided in paragraph 4.2 of Schadule Part 8 {Review Frocedire);

and, in the circumstances specified in Clause 4.1.1, Project Co has complied with
Clause 57 |Aasignation and Sub-contracting).

Changes to Funding Agresments and Reflnancing



4.2 Subject to Clauses 4.3, 4.4 and 4.5, Project Co shall ke fred, at any time, to snter
inte, torminate, amend, waive its rights and generally deal with s Funding
Agreements on such terms and condiions as it seses fit without tha prior written
conaent of the Board provided that {at the time such action is contemplated and
etiacted} tha same will not materaky and adversely affact the ability of Project Co
to perform its obllgations under the Project Documents or #his Agresment.

4.3 Mo amendmeant, waiver or exeries of & right under any Funding Agresment or
Ancillary Document shall have the effect of ncreasing the Board's liabilities on
early tarmination of thiz Agreemant unless:

431 Project Co has obfained the pricr wiitien consent of the Board to such
incraased llabflity for the purposes of this Clause 4.3; or

432 it is a Parmitted Borrowing.

4.4 Project Co shali not. without the prior written consent of the Board for the purposes
ol this Clauss 4.4, vary, amend or replace any Funding Agreement or enter iMo
any new Funding Agreement, the effect of which is to:

441 change the ofcumstances in, or condilions en, which Project Co is
entitled or obliged to make payments into the Surplus Account; amdior

4.4.2 change the circumstances in, or conditions on, which Project Go Is
entitled or obllged to make Surplus Paymants,

4.5 Any amendment or varfation of any Funding Agreaments which constitulies a
RAefinancing shall be camied out in accordance with the provisions of Schedule
Part 23 (Rafinancing).

4.4 Without prejudice lo Clausa 4.2, Project Co shall liaise with the Board, and shall
uze all reasonable endeavows to provide the Board with a copy of the relevant
agresment in getlled draft form, not legs than ten {10) Business Days belore it
anters into any Funding Agreemant {othar than tha Inltial Funding Agrasments).

Delivery

4.7 Without prejudica to the provisions of this Clause 4 (Project Documends), if al any
fime an amendment iz made to any Project Documment, or Project Co enfare indo a
new Project Document jor any agreemaent which affacta the interpretatlon or
appication of any Project Document), Project Co shall deliver to the Board a
conformed copy of each such amendment or agreament within ten (10) Business
Days of the date of its exaculion or creation, cexdified as a frué copy by an officer
of Project Co.

Funding Dafault



4.8

4.8

410

4.11

Project Co shall promptly upen the occunrence of a Funding Default notify the
Board of such Funding Default.

The Board may, in circumstances refarrsd to in Clause 4.8 above (regardless of
whether the Senior Funders have exercised any enforcement or simifar rights
under the Senlor Funding Agreements), raeguire Projec! Co 1o provide an Interim
Project Report and to attend, and use all reasonable endeavours to ensure that
the Senior Funders atiend, such mestings as the Board may convene 1o discuss
such [rderrm Project Report and the circumetances giving risa 1o it,

Project Co shall promplly upon a failure by tha Senior Funders to advance
amounts due under 1he Senior Funding Agreements (or in circumstances that
mioht reasonably be expected 1o lead to such a failure) notity the Board of such
failure {or expected failura).

The Board may, & the cireumstances raferred to in Clauss 4.10 abovs, require
Praject Co to attend, and uwsa all reasonable endeavowrs to ansura thal the Sanior
Funders attend, such mesfings as the Board may canvene to discuss the
circumstances.

THE PROJECT OPERATIONS

Scops

g1

Subject to and in aecordance with the provisions of this Agreernent, Project Go
shall parform ils dufies under this Agreement at s own cost and risk without
recoursa 1o the Board except as otharwise expressly providad in this Agroement,

General standards

5.2

Froject Co shall at Bs own cost be solety responsible for procuring that the Project
Operations are al all times parformed:

5.2 in compliance with all Law and, subject to Clause 11A.1, Consents
{including without limiation the giving of notices and the obtaining of any
such Consenis) and 5o as oot to prgjudice the renewal of any such
Consents;

522 in & manner that i not likety to be Injurious to health or to cause damage
1o property;

523 in & manner consistant with the Quality Plans;

524 expept 10 the axteml axpressly staied 10 the c¢ontrary in the Beoard's
Construction Reguirements or the Service Lovel Specification, in
complianze with all applicable NHS Requirements;



525  In a manner conslstent with the Board discharging its statutory duties
and other funclions underlaken by it as the same may be nolified to
Project Co from time 10 fime; and

526 in 50 far as not in conflict with an express obfigation of Project Co undar
this Agreement, or where in relalion to & matter there is no exprass
obligation or slandard Imposed on Project Co under this Agreemeant, In
accordance with Good Industry Practics,

in tha avent that any ambiguity, uncerainty, dispute or discrepancy arizes In the
nature and scopa of Project Co's obligations wnder this Clause 5.2 {(Gensral
Standards), the provisions of this Clause 5.2 (Ganeral Siandands) will be given
meaning and have effact In descending order of precedence sst gut in this Clause
5.2 (General Standarcls}.

Board's Undartaking

8.3

5.3

5.3.2

£.3.3

S5.34

Ths Board undertakes to Project Co that it shall;

subjoct to the provisions of thie Agreement, comply with all Laws, MHS
Requiremants and Consents applicable to it which relate to the Project Operations;

not wilfullty impede Project Co in the performance of its obligatlons under this
Agrsement (having regard always to the interactive nature of the activities of the
Beoard and of Project Co and to the Boards use of the Facilitise to provide the
relevant Board Services and any other operations or activiies carried out by the
Board on or at 1he Site for the purposas contemplated by this Agreament and any
other of the Board's statulory functions):

inform Profect Co as soon as reasonably pracilcable if at any fime it becorngs
unable to meet any of its financial ohligabons and in such ¢ase informn, and keep
Project Co informad, of any course of action to remedy the situation recommended
or required by the Scottish Government, ihe Board or cther competéent authority;
and

1o the axtent permitted by Law, supply to Project Go withln sixty {60} Business
Days of thair publication, a copy of the Board's Annual Report and Accounts,

provided that, ko aveid doubt, nothing in this Clause 5.3 {Boatd's Undertaking) shall in any
way fetler the discretion of the Board in fulfilling its statutory lunctions.

GCo-operalion

5.4

Each party agrees to oo operate, at its own expense, with the gther party in the
iuliment of the purposes and intent of this Agreement. To avoid doult, neither
party shall be under any obligation to perfom any of the others obligations under
this Agreement.



5.5

Without prejudice to the generality of Clauss 5.4, the partles shall liaise with a view
fo eneuring that the requirements of The NHS and You and any cther MHS
requiremant relating ko customer service and salistaction which may from fima o
time supplemeant or replace The NHS and ¥You ara met in regpect of the operation
of the Facilities,

GENERAL OBLIGATIONS AND RESPONSIBILITIES OF PROJECT CO

Other businegss

6.1

Project Co shall not engage in any business or activity other than the business or
aclivilies related 1o, and conducted for, the purpose of the Project Operations.

Project Co Pasties

8.2

Safety

6.3

Subject to the proviglon of Clause 30.1.7, Project Co shall not be relieved or
excused of any respaonsibility, liability or obligation under this Agraement by the
appointment of any Projecl Co Party. Project Co shall, as between fisel| and the
Board, be responsible for the seieclion, pricing, pedormance, acls, defaulls,
omiszions, breachss and negligence ol all Project Co Parties.  All references in
thiz Agrveement to any act, default, omission, breach ar negligence of Project Co
shall ba construed accordingly to include any such act, default, omdgsion, breach
or negigence of a Project Co Pary.

Project Co shall, in carrying out the Project Oparations, have full ragard 1or the
safety of all persens on the She (whether lawfully or notj and keep the Site, the
Works and the Fadilities in an ordetly state, appropriate in accordance with Good
Industry Practice, fo avoid danger 1o such persons.

BOARD'S DATA

No liability

71

Tha Board shall nol be liable to Projeck Co for and Projact Co shall not seek to
recover from the Board (or from any Board Parly) any damages, lasses, cosls,
liabilities or expenses which may arise (whether in contract, delict or olherwise)
from the aciopbion, uss or application of tha Disclosed Data by, or on behalf of,
Project Co, tha Indepandent Tester or any Project Co Party.

No warranty

7.2

The Board gives no wanranty or undertaking of whatever nature in respest of the
Disclosed Data and, specificafly (but without limitation), the Board does not
warrant that the Disclosed Data represents all of the information in its possassion
or power (either during the conduct of the tender process lor the Project or at the



time of axecution of this Agreament) relevant or malenial to or in connaction with
the Project or the obligations of Preject Co under this Agreement or under any of
the Project Docwments. In addition, the Board shalt not be Behle to Project Co in
respect of any failure to disclose or make available to Project Co (whether belore,
on or affer the execution of this Agreemant) any information, documents or data,
ncr any failure to review or 10 update the Disclosad Data, nor any failure to inform
Prejact Co (whether befors, on or aftar execution of this Agreement} of any
maccuracy, ermor, crission, defects ar inadequeacy in the Disclosed Data.

Project Co invegligation

7.3

Project Co acknowledges and conflrms that:

.31 it has conducted its own analysis and raview of the Disclogad Data and
has, before the execution of this Agreermnent, satisfied isell as to the
accuracy, completenass and filnaes for purpose of any such Disclosod
Diata upon which it places reliance; and

73z it shall not be entitted to and shall not (and shall procure that ne Project
Co Party shall} make any claim agsinst the Board or any Board Party
whather in contract, delict or ofharwise including, without limitation, any
claim in damages, for exlensions of ime or for additonal payments
under thiz Agresment on the grounds:

{g) of any misunderstanding or misapprehension In respect of the
Disclogad Data; or

) that comect or insufficient information relaling to the
Disctosed Data was givan ta it by any parson, whether or not a
Board Party,

nor shell Project Co be relieved from any olligaton imposad on, or underaken by
it, under this Agreemant on any such ground.

REPRESENTATIVES

Representatives of the Board

8.1

8.2

The Board's Repressniativa shall be [l (Chist Operating Officer) or such
other perscn appointed pursuant to this Clause. The Boards Reprasentative shall
exercise the functions and poware of the Board n relalion to the Project
Operatlons which are identified in thiz Agreement g9 funcions or powars 10 be
carfied out by the Bogrd's Rapresentative, The Bosrd's Representativa shall also
axercisa such other functions and powers of the Board under this Agreament as
may be notified to Projact Go from tima 1o time.

The Board's Representative shall be entitied at any {ime, by notice lo Project Co,
o authorise any other peraon fo exercise the funcllong and powers of the Board



53

8.4

8.5

2.6

delegated to him pursuant to this Clause, aither generally or specifically. Any act
of any such pergon shall, for the purpeses of this Agresment, constitute an act of
the Board's Representative and all referances 1o ihe "Board's Representative” in
1his Agreement (apart from this Clause) shall be 1aken as relerences to such
person so far as they concern matters within the scopa of such person's authority.

Tha Board may by notice to Project Co changa the Board's Representsiive. Tha
Board shall (as 1ar a5 practicable) consuit with Project Go prior 10 the appofniment
of any replacemant for the Board's Represantative, taking account of the nead for
liaison and sontinuity in respect of the Project. Such change shall have affect on
the date specified in the written notice {which date shaM, other than in ihe case of
emergency, ba such data as will nof cause material inconveniance ko Project Co In
tha axecution of its abligations under this Agreameni).

During any period when no Board's Representalive has besn appainted (gr whan
the Board's Representative is unabla through illness, incapacity or any othar
reason whatsoever to carry out or exaraise his functions under this Agreemend) the
Board shall camry out the functions which would otherwise be performed by the
Board's Aeprésentative.

No act or omission of the Board, the Board's Representative or any officer,
employas or other person engaged by tha Board shall, excapt as otharwise
expressly provided in this Agreament:

851 in any way relieve or absolve Project Co from, modify, ar act as a waiver
or personal bar ¢f, any lighility. responsibility, obligation o duty undar
This Agrsemernt; or

852  iniha absance of an express order or authonsation under Schedale Part
18 {Change Profocol, constitute or authorize a Change.

Except as previcusly ndlified in waiting befora such act by the Board 1o Pioject Co,
Pioject Co and Project Co's Representative shall be entitied to treat any act of the
Board's Representative which s authorised by this Agreement ag being expressly
authorised by tha Board and Project Co and Project Co's Rapresentative shall not
be requirad 1o delesmine whaethar an axpress authority has in fact been given.

Fapreaentative of Project Go

8.7

8.8

Project Co's Representative shall be [ or svuch other person appeinted
pursuant to Clausa 8.8. Prajact Co's Repragantative shall have full suthority 10 act
an behalf of Project Co for all purposes of this Agreement. Except 45 pravicusly
notfied n writing before such act by Project Co to 1he Board, the Board and the
Board's Represeriative shall be enlitled to treat any act of Project Co's
Representative In connection with this Agreement as being exprassly authorised
by Project Co and the Board and ths Board's Representative shall not ba required
1o determine whether any express authority has in 1act been given,

Project Co may by mnetice to the Board change Project Co's Representalive.
Where Project Co wishes to do so it shall by written notice 1o ihe Board propose &



8.9

subsiitute for approval, taldng account of the need for llaison and confinully In
raspact of the Project. Such appointment shall ba subject to the appraval of the
Board {not ta be unreasonably withheld or dalayed).

Project Co's Kay Works Personnel ara [denlifizd in Schedule Part 3 (Key Works
Personnef), Project Co shall, as far ag it is within Project Co's control, snsurs that
sugh persons retain their involvement in the Works and, in particular, will not, for
tha duration of tha Works, require or request any of them to ba involvad in any
other project on bahal ol Project Co or any of the Shareholdars or ite or their
Assoclated Companies K, in the reasonable oplnion of tha Board, thiz would
adversely affect the Project.

Board Obsgarver

810

an

a1z

Project Co shall, subjact to Clausaes 8.11 o 8.13, ensure that the Board Obsarver:

8101 Is invitex! bo aitend all Project Co board mealings,

8102 receives at or around the time that they are received by Project Co's
board members) the agendas and supporiing papers that are circulated
to the board mambers in advarce of the board meetings or tabled at the
board mestings including, without prejudice ko the loregoing generality,
siz-monthly managemsant accounts, budgets and managemant reports
{(including explanstions of material variances against budget) and the
statulory accounts in respect of sach financial year

8.10.3 Is pammittad by Projact Co to attand and participats (but not vole af) all
Project Co board meaetings; and

8.104 recelves (at or around the same time as they are received by the board
mamberg) copiea of the minutes of Project Co's board meetings and all
ather financial information relating to Project Co as any Director might
reasonably raguire ta keep himssif propery informed ahaut the activilies
of Project Co,

The Board Cbserver shall, untess otherwise dalermined by a board resolution
respect of any particular matler, be entiled 1o discleze any information received
pursuant fo Clause 8.10 sublect o and in accordance with the provisions of
Clause 61 { Confideniiaiiy) and the Board shall pracure that the individuzl
appointed to fulfl such roke execules suitable undartakings of confidentiakty o
comply with the 1erms of Clausa 81 (Confidantialify).

Project Co, acling reasonably, shall be antilled to excluda the Board Obsarver
from attending Project Co's hoard meatings and withhold the agendas and
supgorting papers refetred 1o in Clause 8.10:

g8.12.1  inthe event that the Board Observer discloses inlormation received
pursuant to Clausa 8.10 other than in accordance with Clause 8.11; or



B3

BA22 whera and for s long as the conduct of the Board Observet is
inappropriate.

Project Co shall be entitled to exclude the Board Chserver from attending any part
of 4 Project Co board mesting st which:

8.13.1 the exarcise or purporiad axercise of cantraciual rights by Projact Go
againgt the Board or by the Board against Project Co; or

8132 any claims or potential claims by Project Co against the Board or by the:
Board against Project Co; or

8133 any matter of interpretation of this Agreement,

is discuzsed and shall be entitled 1o withhold from the Board any supporiing
papers and infermation to the extent that they relate to the matters listed in
Clauses 8.13.1 to 8.13.3.

10
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PART 2; LAND ISSUES

NATURE OF LAND INTERESTS

Access Durlng Construction

o1

From the Commencemant Daté until the Actual Completion Date or {if earier) the
Temmination Date, the Board shall grant to Project Co and Project Co Parias, or
procure thal Project Co and the Froject Co Parties are granled:

a1 access o the Site; and

912  the Ancillary Rights;

in each case sublect only to the Resarved Bighls, the Title Conditions and the
Board's rights under thls Agreement and solely for the purposes of implementing
tha Works and carrying out Project Co's Pra-Complation Commissioning.

Accass Following Consiruction

82

Aher the cccurmancs of the Actual Completion Dale the Board shall grant to Project
Co and Project Co Partles, or procure that Prolect Co and Prolect CGo Parles are
graned, access to the Faciliies subject only to the Reserved Rights, the Tlie
Conditlons and the provigsions of this Agreement and solely for the purposes of;

221 cafrylng out the Project Operations (other than those Project Operations
for which Project Co is granted rights pursvant o Clause £.1 (Accoss
During Constriciion));

8922 remedying Defects and camying out Snagging Matters; and

923 exerciging the Anciliary Rights.

Such rights shall terminate on the Expiry Date or (if earlier) the Temmination Date.

Extent of Rights

2.3

The rights referred to at Glauses 2.1 {Acress During Construction and 9.2
{Accass Fellowing Construciion) shall not oparate or be desmad 10 operate 85 a
lease of the Facilifies or the Site or any part of the Facilitiss or the Site and Project
Co shall not have or be entitled to exclusive possession (save to the extend
expresaly included within the Ancillary Rights) or £ny estate, right, fitle or interest
in and to tha Site or the Fadilities sxcept as provided harsin and shall occupy the
Sile a5 a licenzee only.

11



0.4 The rights referred to at Clause 9.1 {Accese Durlig Construclion) and 9.2 (Access
Following Construgtion) are personal to Froject Co and the Project Co Parties.

8.5 Project Co shall procure that:

8.5.1 all Project Operations carried out at the Site by or on bahalf of Projecl Co
{whether before, during or after the complstion of the Works) shall be
carrled out in A manner which dees not breach any of the Title
Conditions andior the Resarved Rights; and

852  there shall be no action, oF arission 10 a¢t by Project Co of a Project Co
Party, which shall give rise lo a right for any parson ta obitain litie to thse
She or any part of i,

06 Motwithstanding the terms of Clauses .1 and 9.2 or any olher righis granted
undar this Agreemant, the Board shall (if it is the heritable proprietor of the Site), or
{if it iz not tho herable proprstor of the Site) shall procurs that the haritable
proprietar of the Site shall, enter inte such wayleaves, deeds of servilude or other
siniar agreements with any third party that Project Co or any Project Co Farly
may tequire 1o be granted in favour of or by any third party, in arder 10 exercise its
rights or parform its obligations under this Agreement. The Board shall enter into
{or, where appropriate, shall procure that the heritable propristor of the Site shall
anter into] any such wayleawe deod of sendtude or othar similar agreement, as
soon as reasonably practicable after Projecl Co has provided to the Board all
relevant information in connection therewith provided always that Frojett Co has
obtained at its own cos! the prior agresment of the third party in terms acceptable
to the Board (acting reasenably). Froject Co shall reimburse the Board for all
oosts and expenses reasonably and properly incumred by the Board {andfor the
heritable proprietor of the Site) In connection with entering inte such wayleaves,
deeds ol servitude or other simllar agraesmanis &t the request of Project Co.

a7 Project Co may by written notice to the Board request on reasenable notice and
durivg normal business haurs, thal persons designated by the Eumpsan
investment Bank (“EIB™), as wall as persons designated by olher institutions or
bodies of the European Union when so raquired by ihe relevant mandatory
provisions of European Unlon law (“Additionsd Pesrsons”) visit the sites,
inskaliations and works comprising the Project to conduct checks as raquired by
ihe tarms of Clause 7.3.2{d) of the EIB Financa Comdract. The Board shal in
writing confirm their consent fo such accass together with any conditfons of thal
access, such consent not to be unreasonably withheld. Tha Parties agree that
such Addifonal Parsons shall be FProject Co Parties lor the purposes of this
Agraement,

10 THE SITE

101 The condition of tha Site shall be the sole responsibility ol Project Co.  Accordingly
{without prejudice to any other chligation of Frjject Co under this Agreement),
Project Co shall ba deamed fa have:

12



11

10.2

10.1.1

10.1.2

1¢.1.3

10.1.4

10.1.5

carried out a Ground Physical and Geophiysical Investigation and to have
inspected and examined the Sie and its surroundings and {where
applicable) any existing structures or works on, over or under the Sile;

satizfied itsslf As 10 the nature of the Site Condiions, the ground and the
subsoll, the form and nature of the Site, the load bearing and other
rolevant propertios of the Site, the risk of injury or damage to property
affacting the Site, the nature of the meatenaks [whether natural or
otherwise) io be axcavaled and the nalure of the design, work and
materials necassary for the execution of the Works:;

selished itself as 1o the extant and adequacy of the Sile end of the righis
of agcess o amd through the Site granted hereunder and any
accommodadion it may regquire for the purposas of fulfilling its obligations
under this Agreament (such as additional land or buildings culsida the
Site} whhout prejudice to Project Co's rights under ihis Agreement In
respect of a breach by the Beard of its obligafions urkler Clause 9.1
andfor Clause 9.2;

salisfied itseff as 10 the precautions, times ard methods of working
nocassary to prevent any nuisance or interfarenca, whether public or
private, being caused 0 any third parties; and

satisfied itsalf as to the conditions, burdens, rastrictions and reservations
set out in the Title Conditlons and the Resarved Rights.

To avold doubt, Project Co accepts full responsibility far all matters referred 1o in
Clause 10.1 and Project Co shall:

1021

10.2.2

not be enitled to make any claim against the Board ol any nature
whateoowar save, if applicable, as expressly provided in Clause 29
(Defay Evenis), on any grounds including (withoul limitation) the fact that
incorrect or insufficient infermation on any matier relating to the Stte was
given to it by any person, whether or not the Board or a Board Party, and

ba responsible tor, and hold the Board harmless frem, cheaning up and/or
otherwise dealing with any Contamination at the Site so that it shall at all
timas comply with lis oblfigations uncer this Agreement inchiding {without
imitatlon) complying with, o its own cost, any applicable Laws and any
Consents, orders, notices or directions of any regulstory body {whether
mada againet the Beard or Project Co).

CONSENTS & PLANNING APPROVAL

111

Subject to Clause 1141, Project Co shall be responsible faor:

11141

abtalning all Consents which may be required for the perdermance of the
Project Operations; and

13



11.3

114

11.1.2 implamenting aach Consent within the period of ils validity in accordancs
with its terms.

In the event thai:

11.2.1  aConsen that has been granted |s subsequenily emended, repealed,
revoked or atherwise ceaseés to be Infull forge and sffect in accordance
with its terms as a consequence of any action by & Relsvant Authority;

11.2.2  allacted persons are emditlad to daim compensation far the advarse
eflects of such action under a statutory schems of compansation; and

11.2.3  Project Co is nol enlitled in fis own name to claim under that scheme but
the Boerd {s so entitled

the Board must usa all reasonable andeavours, at the requast and at the cost of
Project Co, to claim or 0 Include within its claim such sums as FProject CGo acting
reasonably requests and shall pay to Praject Co the part of any compensation that
it recaives under that scheme that relates to the sums claimed at the request of
Project Co.

Either party shall, on becoming aware of g Planning Challenge, notify the other
party and the padies shall consult and generally co-operate with sach offer In
good faith with a view to mitigating the effects of the Planning Chatlenga. Such
eonsullalion shall include discuzsion as o tha likelihood of the Planning Challenge
being succeastully defended, whether sither party or beth parlies should take any
action 1o seek to rasist the Planning Chellenge and/or whether an application for a
naw Planning Permisslon should be submitted (in which case Clauvse 11.8 shall
apply). Without prejudice 1o the foregoing gonerality, Project Co shall, within ten
{10} Business Days of receipt of a wrilten raquest, provide the Board with an
estimaie of:

11.3.1  the cosls and liabilitles and other consequencas that Project Co
congiders are likely to arise if the Works are suspended and
recommeanced following detarmination of the Planning Challenge; andfor

11.3.2 the costs hat Project Co considers are likely to be incurred n ragpect of
an applicadion for 2 new Flanning Permisslon,

The Board shall reimburse Project Co for any costs esasonably and propery
incurred by it in complying with this Clauss 11.3 (including taking such action as
ihe Board may direct H to take to seak 1o resist the Planning Challengs) within
twenty (20) Business Days of receipt of a valid invoics therefor. The Board shall
be entitied, at any lime, 1o requast & breakdown of ¢osis incurred andfor an
estimate of costs likely to be incurred by Project Co In complying with this Clause
11.3

The parties shall each:

14



115

11.8

1.7

118

1149

11.4.1 provide lo the Relavant Authority all relevant svidence and irfonmation
that is availabla fo Project Co andior the Board and that may be lawfully
disclozed to the Aslevant Authority and employed by it in the effactive
defence of the Planning Challenge; and

11.4.2 co-opsrate with the Relevand Authority in the provision of witnesses in
tha defence of the Planning Challengea,

Projact Co shall continue o dischargs its abligations under this Agresment sava to
the extent that

11.51 Project Co, 85 8 consequence of the Plapning Challenge, is prevenied
by Law or any interim order of a Relevant Authority from progressing the
Works (which shall include an Adverse Planning Decislon); andfor

11.52 Project Co is instructed by the Board pursuand to Clause 11.7 to suspend
thee canrying out of the Works.

To the =xant that Project Co s prevenied from progressing the Works as a
consequence ¢f an event listed in Clauss 11.5, such event shall be deemed o be
a Delay Event and a Compensation Event.

Without prejudice to Clanse 2910, the Board shall be entitied at any time following
a Planning Chaltenge to instruct Project Co, in writing, 1o suspend tha carmying out
ol any of the Works to which the relevant Planning Approval ralates. Such
instruction shall cease to have effect upen a Planning Challange Cismissal being
notified by the Board to Project Co.

Tha Board shall be antilled st any fime following & Planning Challenge to instruct
Praject Co to apply for a new Planning Pemizsion for the Works and the Board
imay, without prejutkce to Clause 11.9, issus a Beard Change Notice varying this
Agregment, the Board's Construction Requirements and the Service Level
Epeciflcation #l and to the axtent nacassary to allow Project Co to proceed with the
Warks in accordance with the requirements of the new Planning Pasmission,

In thes avant that a Planning Challange rasults in an Adversa Plarnning Dacislon,
the Board shall as soon as raasonabiy practicable either:

1191 serve a nolice under Clause 421 requiring termination of this
Agreement; or

1192  issue a Board Change Notice nstructing Project Ca to pvooeed with an
appliceticn for a rew Planning Permission and dF and 1o the exlent
necessary} varying the Board's Construction Requirements andéor
Praject Co's Proposals in @ manner thak satisfies the grounds on which
the Planning Challenge was successful; or

15



114

11B

11.10

11.11

11.9.3 issue a Board Change Mofice varying this Agreement, the Hoard's
Construction Raquirements and Service Level Specification if and to the
extent necessary to allow Profect Co to proceed with the Works in
accordance With the raquirements of a new Planning Parmission
obtainad prior 1o the Adverse Planning Declsion as referred 10 in Clausa
11.8 above.

i a new Planning Pemiasion is obdained pursuant to an instrudtion issued under
Clause 11.9.2 the Board shall lssue a Board Change HNotice varying this
Agrsemsnt, the Board's Construction Reguirements and the Service Level
Specitication it and to the extont necassary 1o altow Project Co to procesed with the
Warks in agcordance with the requirermnants of the new Planning Parmission.

The Board shal not bo entifled io withdraw a Board Change Notles fssued undos
Clause 11.8, Clavse 11.9 or Clause 11.10.

EOARD'S CONSENTS 8 PLANNING APPROVAL

11A1 The Board shall Implemem and salisfy sach of the condilions and reserved
matters of the Planning Apgroval in respect of which resporsibility for the same
fas boon allocated to the Board in Schedule Part 27 (Flanning Qbligatons).

BOARD INFRASTRUCTURE

11B.1 The Board shall eansure that each ulility is [nstalled and commissloned in
accordance with the specification $el cut in Schetule Part 30 (Uit Matrix)
Saction 1.

11B.2  The Board shall ensure that it has complied with s obligations set out in Clause
11B.1 in respect of the relevant ulility by the date specified for such utility in
Sehadule Part 30 (U Matrix) Section 2.

11B.3  The Board shall ansure that aach ulility is installed within or aleng the route shown

on the plan ferming Schedule Part 30 (Uil Matrix) Section 3.

18



PART 3: DESIGN AND CONETRUCTION

12

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Overall Responsibility

24

12.2

Projeet Co shall carry cut the Woiks:

1241 so a3 to precure satisfaction of the Board's Construction Requirements;

12.1.2  inaccordans with Froject Co's Proposals; and

12.1.3  in accordance with the tarms of this Agreemant.

To avoid doubt, the obligations in Clauses 12.1.1, 12.1.2 and 12.1.3 are
incependent obligations. In particular;

12.2.1  the iact that Project Co has compled with Proyect Co's Proposals shall
not be & defence to an allegation that Project Go has not satisfied the
Board's Construction Requirsments; and

1222 the facl that Project To has satisfied the Board's Construction
Requiremsyits shall nod be a dafence to an allegation that Project Co has
failed to comply with Project Co's Proposals.

Design responsibiilty

2.8 Project Co wamrants that i has used, and will contimiug to use, the degres of skill
and care in the design of the Facilites that would regsonably be expacted of a
competent professlonal designer experienced [n carnding out design activities of a
simifar nalure, scope and complexity to these compiised in the Works,

Corporute ldentity and Signage

124 Tha parties acknowledge that the Board may, from tme to time duwring the

Consiruction Phase, be required to pracura tha ereclion of hoarding, site boards,
plaques and’or other sighags in connection with the Project. Accordingly:

1241 where requested by the Board {acting rezsonably), Project Go shall
procure the erection and maintenance of such hoarding, site boards,
plagues andfor other signage as the Board may require; and

17



12.4.2

124.3

the size, design, information disclosad, pozition and materlals used In
connaction with such horrding, site boards, plaques or other signage
shall be approved by the Board, such approval not to be unreasonably
withheld; and

for the purposes of this Clause 12.4 [Corporale Idsntily and Signage).
the Board shall be deemed to be acting reasconably where any proposals
made by it andior any approvais exercised by il conform with any
refevant guidanes issuad to NHS Boards by the Scottish Govamment
Health Directorate (or any successor Depariment) in relaflon b such
tattars whether by Executive Letter or othenwisa.

Board design approval

125

126

Tha Board confirms that, a3 at the data of this Agreement, it has eviewed such of
Project Co's Proposals as have baen [nétielled by the Board and that, sublect to
any qualifications and/or comments nolified by the Board to Project Co in writing
and sat out in Schedule Part § (Constriction Matlers) Section 6 (Reom Data
Sheats) such proposals safisfy the Board's requiremiants in raspect of Operational
Functionality, so far as can reasonably be determined given the level of detail of
Design Data which has been disclosed ko the Board.

Project Co shall develop and finalise the design and specification of the Works and
the Board shall reviow the Reviewable Design Data in accordance with Schedule
Part 8 (Review Procodure) and Hhe pravigions of this Clause 12.6:

12 6.1

1262

Project Go shall submit the Reviswable Design Daia and the design of
any Changes daveloped In accordance with the procedure set oul in
Schedule Part 16 (Change Proiccol 1o the Board's Reprasentative 1or
review under Schedule Panl B {Review Procedurs). Project Co shall not
commence or parmit the commencament of construetion of the pad or
partzs of the Faciliies o which such Reviewable Dasign Data relates until
it has submitied the approprizte Reviewable Deslgn Data and either it Is
contimmed by the Beand's Represantative that Project Co s entitled to
procead with construction in accordance with paragraph 3.3 of Schedule
Pant 8 {Review Procedurst or Project Ca is:

(a) disputing the stehiz of such Reviewahle Design Data pursuant
to paragraph 1.3.1 or paragraph 4.3 of Schedule Fart 8
{ Review Procegurs); and

(] proceading at risk pursuant to paragraph 1.3.2 of Schedule
Part 8 (Review Procadurs).

wilh efiect from the date at which any ilem of Reviewable Design Data is
or becomes an Approved RDD liam in accardance with Scheduls Part 8
{Review Procedura), such Approved RDD [tern shall for the purposes of
this Agreament be deamed o have satisfled the requirements of the
Board in the manner and to the extent set aut in, Table A in Appendix 1
of Schedule Pari 5 (Review Procadurs);

18



12.8.2 Project Co shall alow the Board's Hepresoniafive, at any time, a
reasonable opportunily ko view any itams of Design Data, which shall ha
made available to the Board's Reprasentative as sooh &8s practicable
Tollowing recelpt of any written raguest from the Board's Representallve;
and

12.6.4  Project Co shall procurg that the Contractor sstablishes and mainiains a
computerised dasign database which Project Co and the Board's
Represantative may ascagss remotely by computer to view drawings
comprised within the Design Data (Including Reviewable Design Data)
and electranically store and/oc pint conies of such Dasign Data. In the
avent of the Board's Repreasntative befng unable to access such design
datshase, Project Ce shall procure thad it [s made available for ingpection
by the Board's Representative, or any other parson authorised by the
Board's Hepresentative.

Rectification of Project Co's Proposals

12,7

12.8

Without prejudice to Clause 12.1, if it should ba found that Project Co's Proposals
do not fullil 1he Board's Construction Requirements, Project Co shall st its own
expense, and In accordance with Clause 125 below, amend Project Co's
Proposals and rectify the Works or any part affected. Such amendment and
reclification shall have the effect that:

1271 Pryject Co's Proposals shall satisfy the Boards Constiuction
Requirements; and

127.2  following the amendment or rectification, the stnuctural, mechanical and
eloctrical performance of the Faeilities will be of an equivalent standard
of parfermanse e that sat out in Project Co's Proposals prior to their
amendment or ractification (for the pumpose o this comparison
digregarding the faull which required the amendmezat or reglification to be
made),

Whers Clause 12,7 applies, Project Co shall submit #is proposal for amending
Project Co's Proposals and rectifying the Works {or any part affected} 1o the
Board's Representative for review under Schedule Fart 8 (Hoview Procedure) and
shall not amend Project Co's Proposals or commenca o abow the commencement
of the reciification of the Works (or any parl affected) uniil it is pemmitted to
proceed in accordance with Schedule Pan 8 (Review Proceduire).

Construction Skils Certification Schome

12.9

Froject Ca shall ensure that all persons engaged in canrying out the Works {or part
thereof) on the Site are accrediizd under the Consiruction Skills Certification
Scheme or an equivafent scheme and where Project Co enters Inlo a sub-confract
for the purposas of camying out e Works Project Co shall cause a term o be
ineluded in such sub-contract:
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1291

which requires the sub-contracior to ensure that such persons are
accredited under {he Construction Skills Certificationn Schems or an
aquivalant schems; and

129.2 in the same terms as that set out in this Clause 12.9 (including for the
avoidance of doubt this Clause 12.9.2) subject only to modification to
refar to the correct designation of the equivalent party as Project Co and
sub-contractor as the case may be.

13 RIGHT OF ACCESS OF BOARD'S REPRESENTATIVE

Access to the Site

131 Project Co shall procure that:

13.1.1

13.1.2

13.1.3

subject to complying with all relevant safety procedures, which shall
include any relevant construction phase plans and health and safety
plans for the construction of the Facilities, the Contractor's Site Rules
from time to time and any reasonable directions with regard to site safety
that may be issued by or on behalf cof the Contractor's Site Manager from
time to time, the Board's Representative shall have unrestricted access
at all reasonable times during normal working hours to:

{a) view the Works at the Site on reasonable prior notice
appropriate to the circumstances, provided that the notice
procedures in this Clause 13.1.1{(a) shall not apply to the right
of access for the Board's Representative and his staff and
visitors to the office and other facilities provided at the Site for
his use; and

(b) subject to obtaining the consent of the relevant manufacturer or
supplier {which Project Co agrees to use all reascnable
endeavours to obtain), visit any site or workshop where
materials, plant or equipment are being manufactured,
prepared or stored for use in the Works for the purposes of
general inspection and of attending any test or investigation
being carried out in respect of the Works;

the Board's Representative shall have such rights of access to the Site in
an emeargency as he ({acting reasonably) considers suitable in the
circumstances; and

monthly progress meetings and site meetings are held and that the
Board's Representative shall have the right to attend such monthly
progress meetings and site meetings and to attend such other meetings
as the Board's Representative may reasonably request.
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Increagad monitoring

13.2

If, following any viewing, visit or Inspection made pursuant to Clause 13.1.1, it is
discovarad that there ara defects in the Works or that Projact Co has failed to
comply with the Beard's Construction Reguiramants or Project Co's Proposals, the
Board's Represenlalive may {wilhout prejudice to any other righl or remedy
avallable o the Board) by notica to Project Co Increase the level of moniioring of
Project Co untl suxch lime as Project Co shall have demonstrated to the
satisfaction of the Beard that it is capable of pedomming and will perform ali its
obligations to the Board under this Agreement. Project Co shall compensata tha
Board for any reasenakle additional costs incurred as a result of such ineregsed
monitoring.

Right ¢ Open Up

3.3

134

13.5

138

13.7

38

Sulject 10 Clauss 13.4, the Board's Raeprasentative shall have the right at any tims
prior to the Actual Complation Date to request Project Co to open up and inspect
any part or parts ol the Works wherg the Boand's Reprasentative reasonably
believes that such part or parls ol the Works is or are defective and Project Co
shall comply wih such réquest.

Prior to exsrcising his right pursuant te Clavse 13.3 above, the Board's
Representalive shall notify Project Co of his mntention to exergise such right,
sotting out detailed ceasons.

If, following the exercise by the Board's Representative of his righl pursuant to
Clausa 13.3, the ingpection shows that the relevant part or parts of the Works ara
not defactive than Clause 29.3.4 shell apply.

If, following the exercise by the Board's Representative of his right pursuant to
Clause 13.3, the inspection shows that the relevant part or parts of the Works is or
are defective, Project Co shall rectify and make good such Dedect{s) amd any
cansequencs of such rectification and/or making good Defect{s) shall be carrled
out by Project Co at ne ¢ost 1o thé Board and Project Co shall not be entitied 1o
any extension of tne in refation o such rectification and making good of the
Works.

if, follewing the exercise by the Board's Representative of his righl pursuant to
Clause 13.3, the Boards Represantative 13 of the opinion that the inepection
shows that the relevant pant or parts of the Works Is or are defective and Project
Co does not agree with such opinion, the matter shall be determined In
accordance with Schedule Part 20 { Dispute Resoltiffon Procedurs).

Wikhout prejudice 1o the righls of the Board's Representalive pursuant to this
Clause 13 (Right of Access of Boamd's Rapreseniafiva) tha parties acknowledgs
that the exercise of such rights shall not in any way affect the obligationg of Projact
Ca under this Agreament save as sxprassly sat out in this Clause 13 (Right of
Access of Boards Repraseniative),

Safely during Construction

bal |



14

139

The provisions of Section 2 {(Safely Durng Construciion) of Schedule Pard 6
(Construction Mafters) shall apply 1o matters of safety.

PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

14.1

Project Co shall complete the Works by the Completion Dale. Without prejudice to
Clause 40 (Project Co Event of Defeull), 42 (Board Volurtary Termination), 46

" (Compenszation on Termipation} and 47 {(Consequences of Terninaiion} the Board

shall not be entited to claim liguidated or general damagees In respect of any dalay
which alapses betwesn the Complation Date and the Actral Cormpletion Date.

The Frogramme

14.2

1493

14.4

Any Programme submitted in aceordanca with the provisions set out below shall
be prepared in accordanca with Good Industry Practice and shall be in sufficient
detail 30 as o enable the Board's Rapresentative to monitor the prograss including
all comrlsgioning activities and Nkely futlra progress of the Works.

Tha imitial Programme is set out at Schedule Part 7 (The Programme)l.  Any
change 1o the Programma shall only be mads in accordance with this Clause 14
{Programme and Dales for Complafion) and Schedule Part 8 (Review Frocedure).
Project Co shal promptly submit to the Board’s Representative a copy of any
version of the Programme varled in accordance with this Clause 14 (Programme
anid dates sor Complation} and Schedule Pari 8 (Review Frocedurs),

if it appears to the Board's Represontative at any tima that the actual progress of
the Worke has significantly fallen bshind the Programme, then the Boards
Aeprasentative shall be enlitled to reguire Project Co o submit to the Board's
FAeprasentative a report identifying the reasons for the delay and, unlass the event
causing the delay is sl subsisting and il is not possible to predict with any
cartaiily when the delay mighl come to an and, require Project Co {(at the Board's
option):

1441 o prodce and submit ko the Board's Representadive in accordance with
Schedle Part & {Raview Procedure) a revised Programme showing the
mannsr and the periods in which the Waorks will be carried out 1o ensure
completion; and/for

14.4.2 10 preduce and submil 1¢ the Beard's Peprosentafive in accordance with
Schedule Part 8 {(Feview Procedure) a revised Programme showing he
steps which are to be taken to eliminate or reduna the delay.

Early completion

14.5

Notwithslanding that the Works may have been completed in accordance with Thig
Agreement, the Actual Completion Date may only dccur on a date on or after the



15

14.6

Completion Date unless the Board, in its abschute discretion, agrees otharwise in
writing.

Project Co shall notify the Board's Representative If sl any tme the sctual
progress of e Works is signfficantly ahead of the Programme such that Project
Co anficipates that the Actual Completion Date could occur earlier than the
Completion Data in which case the Board’s Representative shall be entitled to
require Projact Co to produce and submilt to the Board's Representative a revised
Programme showing the manmer and the pericds in which the Works will ba
carried out and what tha revised date for completion would be to enable:

1461 the Board to considar (at its absclule discrsiion} whathar to agree an
earlier date for completion if requested by Project Co 1a do 50; and

14.6.2 the paies W consider what medifications (if any) wilt be raquired to tha
Agreement in order to accommbdate such earlier date for completion if
agreed 0 by the Board pursuant 1o Clause 14.5.

INDEPENDENT TESTER

Appointment

151

The parties have on or pricr to the dade of this Agraemant, in compliancs with all
Law relating fo procuremeaent which is applicable 1o either party, appoinfed a
suitably qualified and experenced consultant to act as the Indeperdent Tester for
the purposes of this Agresment upon the terms of the Independent Tesber
Contrast,

Changes to tarms of appointment

15.2

15.3

Neither the Board nor Project Co shall without the others prior written approval
(mot to be unreasonably withheld or delayed):

15.21  teminate, repudiate or discharge the Independant Tester Confract or
treat the same a8 having been tenminated, repudisted or otherwise
discharged;

19.2.2  walve, setlle, compromise or olherwise prejudice any rights or claims
which the other may from time to time have against the Independsnt
Tastar; or

1623 wvary the terms of the Independent Tester Contract or the servica
pertoamad or 10 be performed by the Indepandent Tastar.

The parties shall comply with and fulfll their respective dutiag and obligations
arising under ¢r in connection with the Indepsndent Tester Contract.
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16

17

Co-operation

154

The parties agree to co-operate with aach other gensrally in relation {o all matters
within the scops of or in connsction with the Independent Tester Contract. Al
instructions and representations issued or made by either of the partias to the
Indapendent Tastar shall be simultanscusly copied o the other and both parties
shall ba enfitied to atterd all inspections undertakan by or mesatings invelving the
Independent Tagter.

Replacement

15.5

15.6

H the Independent Tester's appointment i3 terminated otherwise than for full
performance, the parties shall liaise and co-operate with each other in order to
appeint, in accordance with this Clause 15.5, a replacement consuitant o act as
the Independent Taester as soon as reascnably practicable. The identity of any
such replacemernt shall he as agreed by the pariias and tha termz of his
appointment shall, unless otherwise agreed, be as set out in the Indepandent
Tester Contract.

i tha parties fafl to agree the Kentity andfor terms of a repdacement Independent
Tester in accordance with Clause 15.5 within ten (10) Business Days of the
original  Independent Taesters appolntment being terminated then  such
disagreement shall be referred for resolutlon n accordsnce with Schedule Part 20
(DMspite Resollition Procedure).

EQUIPMENT

The provisions ot Schadule Part 11 (Equipment} shal apply in respact of tha procursmant,
installation, commissionirg and maintenanse of Exuipmant.

PRE-COMPLETION COMMISSIONING AND COMPLETION

171

17.2

Mot bess than six (6) months befora the Completion Dale, tha Board shall provide
Froject Co with a draft of the Final Conwrigsioning Programeme as jointly
developed by the Board and Prolect Co in accordance with the provisions of
Clauss 172 and 17.3. Project Co shall praovide the Board with comments on the
draft Final Commigsicning Programrme submitted to i within fifteen (15) Businass
Days. The parties shall, within fiiteen (15) Business Days of recoipt by the Board
of Project Co's commenis agree the terms of the Final Commiasioning Programme
provided that the Board may by prior notice to Profect Co changs the scope and
lima of the Beard's Commissioning and reimburse Project Co ils reasonable costs
incurred as a result of such change in scope or time.  If tha parties are unable to
agree the Final Commissioning Programme or the change in scope or fime of the
Board's Commissioning within three (3) months, the matter shall be referred for
determination in accordance with Scheduls Part 20 (Dfspute Resoition
Procedurs).

The Final Commissioning Programme shakk be in accordance wilh he Outiine
Comwnigsicning Programms and shall impose no grealer of more  onerous
obligations on the Board than those set out in the Outline Commissioning
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17.3

17.4

17.5

17.6

Programme {unlass otherwise agreed by the Board in ils absclute discretion). The
Final Commmissloning Programme shall then replace the Oulling Cormmissioning
Programmme,

The Final Gormmissioning Programme shall describe the steps necessary, the
party responsible for taking each of such steps and the timing and saquence of
each of such stepa to enstre:

17.3.1  that Project Co's Pre-Complelion Commissioning and the Board's
Commissloning wAll nat deday the Actual Complation Date from occurring
by the Completion Daie; and

17.3.2  thaf Projact Co's Post Completion Commissioning and the Board's Post
Complaeion Commissioning are complefed by the Commizsioning End
Date.

The parties shall procure that the steps that they ars responsible for shall be
cared out and complated pursuant to the Final Coinmissioning Programme.

Projact Co shall notify the Indepandent Tester and the Beard's Reprasantative of
the date when Projact Co {(acling ressonably) considers that the Works will be
complete in accordance with the Board's Construcdon Regquirements, the
Completion Criterla and this Agreement not less than two {2) months prior to such
anticipated complelion.  Such notification shall téoger the activilies of the
Independent Tasler under this Clause.

Tha partieg each undertake to co-oparate with the indapandent Tester to encurs
thal the Independent Tesler is {amillar with all necessary aspecis of the Projeci for
the purposes ol its rele as described In this Clause.

Commigsioning prior 10 Complation Date

17.7

Project Co shall:

17.7.1 underake Project Co's Pre-Complefion Conwmissioiiing in accordance
with the Final Cormméssioning Programme; and

17.7.2 permnit the Board to undertake the Beoard's Commigsioning including
permitiing specialist contractors engaged by the Bosard to deliver and
ingtall equipment on such dates as agreed befween the Board and
Projoct Go, in accordance with the Final Commissioning Progranime.

and the Board shall undertaka the Board's Commissioning in accordance with tha
Final Commigsioning Programme and so as not to cauze material damage to the
Works,



17.8

17.9

Project Co shall give written notica 1o the Indopendent Tester and the Board of tha
commencement of Project Co's Pre-Completion Commissioning and shall enswe
that tha Independent Tester and the Board's Rapresentative are inviled to withess
all o, and are providad with all information they may reascnably require in ralation
o, Project Co's Pre-Compielion Commissioning and that the Independent Tesler is
invited to comment on Project Co's Pre-Completion Commissioning.

Projact Co shall (or shall procura that the Condractor shall), ghve the Beard acocess
to tha Facilities at such Uimes as may ba sst ol in the Final Commissioning
Programime to enaide the Board to undertake the Board's Commissicning In
agpordanca with lhe Final Commissioning Programme for the period prior 1o
completion, When exercising such rights the Board shell comply with all relevant
safety procedures, which shall include any refevant construction phase plans and
health and safety plans for the construction of the Facllities, the Contractor's Site
Rulse trom tima to time and any reasonabla directions wilh regard to site safety
that may be issued by or on behalf of the Contractor's Site Manager from lime 10
tirme,

Pre-Completion inspection

17.10

Froject Co shall give the Indepandant Testar and the Board's Rapresentative not
{ess than twanty {20} Business Days' notice and nol mare than thirly (30} Business
Days' nolice of the date upan which Project Co considers that the Works will be
complete and the tests on completion required to be perdommed in accordance with
the Final Commissgioning Programme will be carried out. Following recelpt of the
notice specified in this Clause 17.10 (Fre-Completion Inspeciion) the Board's
Representative and tive Indepandont Tester ehall be entitied to inspact the Works
on the date cor dates reasonably spedified by Projest Co in accordarce with this
Clause 17.10 (Pre-Completfon Inspecfion), amvd to aftend any of the testz on
completion.  Project Co shall, H so requesiad, accompany the Beard's
Reprasentative and the independent Tester on any such inspsction.

Fre-Completich matiers

17.11

The parties shall progure that the Independenl Tester, within & Businass Days of
any inspacicn made pursuant to Clause 1710 (PreCompleltion Inspection),
notifies Project Co and the Board of any cutstanding matters {including, withouwl
lirmitation, the repstition of any of tha tests on completion which are required 1o be
camied ouwt and passed in accordance with the Final Commissioning Programme)
which are required to be attended to belore the Works can be considered o ba
complete In accordance with the Board's Construclion Requiremants, Profect Co's
Proposals and the Completion Criteria. Project Co shall attend to such matters and
shall, if pecessary, givée the Indapendent Tastr fulthey notices In accordance with
Clausa 1710 {(Pre-Completion Inspeclion) (but dealing only with matters raised in
the notification under this Clause 17.11 [(Fre-Compietion Matlers)) so that the
procedures In Clause 1710 (Pre-Complation Inspection) and this Clauss 17.11
{Pre-Complofion Malters) are repeated as often as may be nacessary to énsure
that &l cutstanding matiers in relation ko the Works are attended to.

Completion Cerlificate

17.12

Pursuant to the terms of the Indepandent Tester Contract, the pariies shall procura
that the Independent Tester, when he is satisfled that the Facliities are complete in
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1713

17.14

1715

17.18

1747

acsordance with the Complotion Critarla, fssuge a Cerificate of Praclical
Completion to that eflect to the Beard and 1o Project Co.

Without prejudice to Clauses 17.14 and 17.17, the issue of the Cedificale of
Practical Completion shall, In the absence of manliest emor, bad faith or fraud, ba
conclusive evidence {but only for the purpose o ascerialning the Payment
Commencement Date), that the Facilities were complate in accordance with the
Completion Critaria on the date stated in the Cerlificate of Practical Completion.

The Independent Tester shall issue the Cedificate of Practical Completion
notwithstanding that thera are Snagging Matters. Wherne there are Snagging
Mattets, the parties shall procure fhat the Independent Tester shall, within 5
Business Days of the date of issus of the Certificate of Practical Completion, issus
a Snagoing Netice which shall specily the Snagging Matters and an estimate of
the cost of rectifving such Snagging Matlers.

Foltowing the issie of a Snagping Netice, Project Co shall, In consuftation with the
Board's Representative and In such manner as to cause as litde disnuption as
reasonably practicate to the Board's Pgst Completion Commissioning and the
Board's use of the Facilities, rectfy &l Snaggmg Matters within ten {10} Business
Days of the issue of the Snagging Notice.

'f, within ten {10} Business Days of the issue of the Snagging Motice, Project Go
has failed to rectify the Snagging Matters specdified in the Snagging Notice the
Board may by itself {or engage others to) canry out the works necessary to rectify
the Snagging Matiers, at the risk and cost of Project Co.

The issua of the Cerlificate of Praciical Complstion shall in no way affect the
obligations of Project Co under this Agreement including in respect of any Defects.

As-built specification

17.18

Az so0n as It s aveilakle, after the Issue of the Cerlificate of Practical Completion,
Prefact Co shall provide o the Board a copy of the as-built bullding specification,
togather with all drawings refating to the Works,

POST COMPLETION COMMISSIONING

Commissloning

181

Preject Co and the Board shall, within the timescales set out in the Final
Commissioning Programme, following the Actusl Complefion Date, respectively
undertake and complete Project Co's Post-Compietion Commisgsioning and tha
Board's Post Completon Commissioning, in ascordance with the Final
Commissioning Programme.  Both parties shall, at all imes, and in particular in the
pariod between the Actual Completion Date and the Actual Commissioning End
Data, use reasonable endeavours 1o assist the other pany to ensure complience
with the Final Coammissioning Programme.
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Information

18.2

183

184

Projact Co shall ansure that the Beard's Repregsntative is provided with all the
inforrnation ha may reasonably raguire in refation 10 Project Co's Post-Complation
Commissicnng and the Board shall ensure that Project Co is provided with all
information Project Co may reasonably requira in relaticn to the Board's Post
Completlon Commissioning.

IF the Board's Representative, acting reasanably, makes any commen in refaticn
to the carying out of Project Co's Post-Completion Cammissioning, such
commenis shall ba taken into account by Project Co and if Froject Co, acting
reasonably, makes any comenent in relation 1o the carrying out of the Beard's Post
Completion Commissloning, such comment shall ba taken Into accound by the
Board.

On the completion of Project Co’s Post-Completion Cornmisgioning and the
Board’s Post Complatian Commissioning he Independetit Testsr shall issus the
Commissioning Completion Certificate.

Opearational Manuals

1856

18.6

187

Froject Co shall make awvailable on the Site to the Board's Representative:

1851 &t least fifhy-five {55) Business Days prior 1o the antlcipated Actual
Completion Datz, ons electronic and ohe paper copy of & draft operation
and maintenance manual in sufficlant detail to allow the Board to plan for
the sale and efficient operation of the Facilities;

18.5.2 on or before the Aclual Gomplealion Date, one electronic and one paper
copy of a final draft operation and maintenance manual in sufficient detail
10 allow the Board to operate and use the Facllities safely and efficiently;

18.5.3  within sixty (60) Buginess Days following the Actual Complstion Date, the
principal operation and maintenance manual;

In each case including all manufacturers' instructions relating to Equipment
installed by Projact Co and any Frojact Co Parly.

Fmoject Co shall provide to the Board such information after the Actual Gompletion
Dato ae relates to any Snagging Matterz or recttfication of Defact as Is reasonably
necessary to allow for the updating of any of the lems listed in Clause 18.5.

On termination of this Agresment (howsoavar ariskig) prior to the provision by
Project Co in accordance with Clause 18.5 of the items Bstad therein, Project Co
shall within ten {10} Business Days of such fermination provide a copy of any
operating and maintenance manual nat yet provided (completed as appropriate to
the dete of tarmination) to tha Board.
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FOSSILS AND ANTIQUITIES

Propatty

191

As belween the partizs, all fossils, antiquities, and cther objects having artistic,
historic or moenetary value and human remaing which may be found on or at the
Slte are or shall become, upon discovery, the absolute propearty of the Board.

Dlscovery

19.2

Action

18.3

194

19.5

19.6

Upon the discovery of any such itsm durng the cowrse of the Works, Project Co
shall;

18.21  immadiately notity the Board's Representative of such discovery;

18.2.2 take all steps nol to dislurb the object and, if necessary, cease any
Works in so far as the camying out of such Works would endanger the
ebject or pravent or impeade its excavation; and

19.2.3  take all nacessary staps to preserve the object in the same position and
condition in which it was jound.

The Board shall procure that the Boards Representalive promptly, and in any
avent within 1en (10} Business Days of raceipt of notice pursuant to Clause 19.2.1,
Issues an ingfruction to Project Co specifying what action the Board's
Represantative requires Project Go to teke in relation to such discovery,

Project Co shall promptty and diligently comply with any instruction iscued by the
Board's Rapresentative refamad to in Clause 19.3 abova {except and to the extant
that such instruction constitutes a Board Change purguant to Clause 19.6 balow in
which case the provislons of Schedule Part 16 (Change Protocol) shell epply), at
its own cost.

If directed by the Board's Representative, Project Co shall allow ropresentatives of
the Board to entar the Site for the purpeses of removal or dispoeal of such
discovery provided that such entry shall be subject o the Board complying with all
relevant safety procedurss, which shall ndude any relavant construction phase
plans and healh and safety plans for the construction of the Fagiliies, the
Contraciors Sits Rulas from time to fime and any rsasonable directions with
regard 1o stto safety thal may be issusd by or on behalt of the Contraclor's Site
Manager fram time o time.

If, in redation & such discovery, the Board requires Project Go to carry out works
{being any work of atteration, addition, demolition or extension or varlation in the
Works) which are not works which would be nscessary for the pumose of
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PART 4: QUALITY ASSURANCE

QUALITY ASSUHANCE

Guality Plans and Syslems

201

20.2

203

204

206

Profect Co shall procure that all aspecls of the Projeet Operatlong are the sublect
of quality menagement systams In accordance with the provigions of this Clause
20 { Quality Assurance), '

Tha quality managemant systems refarred fo in Clause 20.1 above shall be
reflectad n appropriate guality plans, the slandard of which shall be consistent
with BS EN 1SO 9001 or 9002 (as the case may he) ar any equivalent standard
which |z generally recognised a3 having replaced them (or sither of tham),

Whhout limitation to the generality of Clause 20.2, there shall be;
20,21  a Deslgn Quality Plan;

2032 acConstruction Quakty Plan, and

2033  a Services Quality Plan for each Service,

provided that the Design Qualily Plan and the Construction Quality Plan may be
incodporated into one documant.

Profect Co shall procure that the Profect Qperations are carried out in compliance
with the Quality Plans. Al Quality Plans shall be submitted to the Board's
Represerative in accordance with Schedule Part § (Aeview Frocedure) and
Project Co shall not ba entitled fo implkment or procure the implementation of any
Quality #Plan unkess Project Co is enlitled to proceed with auch implementation
pursuanl 10 Schedule Part B (Aaview Procedurg), The Qualily Plang as at the
Commencement Date shall be deemed to have besh submiited to the Board in
accordance with Schadule Part 8 (Review Pracedurs) and relumed "o comment™.

Project Co shall implarment the quality management systems referred to in Clause
20.1 and shall procure that:

20.51  the Conlractor implesnents the Design Quality Plan,
20.82 the Contractor implements the Construction Cuality Plan;

20,53 each Service Provider implements the relevant Services Quality Plan for
each Service being provided by thal Service Provider,
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20.6

Where any aspect of the Project Operatlons is performed by more than one
contractor or subcontractor, then the provisions of this Clause 20 [Quafily
Assurance) {in so far as relavant or approptiate to the aclivities to be performed by
such contractor or subeontractor) shall apply in respect of cach of such contractors
or subcontractors, and references In thiz Clause 20 (Qually Assurancs) o the
"Contractor® or the "Service Provider” shall be construed accordingly. To avoid
doubl, this Clause shall not be consirued as reguiring subcontractors of the
Contractor or the Service Frovider to have thoir own quality plans il onfy to
comply with the Design Quality Plan and the Construction Quality Plan or the
ralevant aspects of the Services Quallty Plan (as the case may ba),

Project Co shall from time to time submit fo the Board's Representative In
accordance with Schedule Part 8 {Review Procedurs) any changes to any of the
Quality Plans required tor such Quality Plan to continue to comply with the
requirements a&t out in Clause 202. The Board's Rapresentative may raise
cariments on any such propogad change orly on the grounds setout in paragraph
3 of Schedule Part 8 (Raviaw Procadwrs).

If thers is no objection wnder Schedule Part § {Review Proceduse) 1o a change 1o
any Cuality Plan proposed pursuant to Clause 20.7, tha Quality Plan shall ba
amended to incorporate such change.

Quality Manuvals and Procedures

209

If any Quality Plan rafers to, relies on or incorporates any quality manwal or
procedure, then such quality manua) or procedure or the relevant parls of it shall
be submitted 1o the Board's Representative at the time that tha relsvant Quality
Plar or part of {or change 0] a Guality Plan is submitted in ascordance with
Schedule Part 8 {Roview Procedura), and the contents of such quality manual ot
procedure shall ba taken into aecount in the considsration of the rekevant Quality
Plan gr part of (or ¢hangs to) a Quality Plan In accordance with Schedule Par 8
{Review Procedure).

Quality Managament

20.10

Project Co shall maintain a quality management system which shall:

20101 ensure the effective operation of the qualily systems described In this
Clause 20 [Quallty Assirance);

20,102 cawuse an audht of the quality systems at requiar intervals and the findings
of such audit will ba reported to tha Board's Reprasentative;

20103 require review of al quality systems at intervals agreed with the Board's
Representalive o ensura their conlinued suitabdity and effactiveness;

20,104 require liaison with the Board's Representative on all malters elating to
quality management; and



20,105 require production of reports and thalr dalivery 1o Project Co.

Cuality Monitoring

20.11

The Board's Reprosertative may carry out audits of Project Co's quality
management system fincluding all relevant Cuality Plans and any quality manuals
and procedures) to establizh that Project Co i3 complying with Clauses 20.1 and
20.3. The Board's Represontative may carry out such audils at approximede
intervals of three (3) months and may carry out othér periodic monitering, spot
checks and auditing of Project Co's quakly management systems. Projaect Co
shall procurg that the Board's Representative shall have an equivalent right in
respect of the Contractor’s and the Service Providers quality management
systerns. Project Co shall co oparate, and shall procure that any Sub-Contractor
co-oparates, with the Board's Bepresantative including providing him with all
information ard documeantation which he reasonably requires in eonnection with
hig rights under this Clauze.
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PART 8: SERVICES

THE SERVICES

Genwral obligations

22.1

222

Theoughout the Operafional Term Project Co shall provide {or procure that the
Sarvice Provider provides) the Services In accordance with:

2211 the Servica Level Spacificasion;

221.2 the Method Statements; and

221.3  the terms of this Agreement.

To avcid doubt the obligations In Clauses 2211, 2212 and 2213 are
indapandent abligations and:

2221 the fact that Project Co has complied with the Melhod Statements shall
not be a defence to an allegation that Project Co has not satlsfled {he
Servica Level Specilication; and

2222 the taci that Project C¢ has complied with the Service Level
Specification shail nof be a defenca o an allegalion that Project Co has
not satisfiad the Method Statemants;

provided thal where there is any conflict batween the Service Level Specification
and the Method Stataments the Board shall be entitled {in its 3ole discration) to
decide which shall take precedence and inform Project Co of itg dacision and
Project Ca shall, at its own cost, beé obliged 1O implamsnt the Board's decision.

Commencemani and phase in of Services

223 Project Co shall procure that the provision of the Saervices commencss on the
Aclual Complation Date,

Project Co Services Changes

224 Project Co may at any fime2 submit to the Board's Representative in acoordance

with Schecdule Part 8 (Review Procedure) proposals for amendments to or
substitulion for the Method Skatements or any part of them. If thers g no comment
on such proposed amandmant or substitution (on the grounds set out in paragraph
3 ol Schedula Part & (Aaview Procedure)), then the Method Statements as s0
amended or substituted] shell be the Method Statements lor the purposes of this
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Agreement, subjoct to any further amendmant or substifution to which thate has
baan no commeant in accordance with Schaduwle Part 8§ {Review Frocedure).

To avoid doubt, an amendment to or subslitition for tha Method Statements
proposad pursuant to Clavse 22.4 shall not be a8 Qualifving Change entitling
Project Co o any payment (or other compensation) or 30 any relief from the
performance of its obligations under this Agresment,

Ne disruption

226

Project Co shall periorm the Services so as 1o co-ordinale with the Board's
oparations on the Site amd/or in the Facililes and shall take all reasonable care to
enzure that it doas not interfere with tha cpereticns of the Board or any Board

Party,

MAINTENANCE

Programmed Maintenance Works

23.1

23.2

Mo later than three (3} monihs prior to the Completion Date Project Co shall
submit to the Board's Represeniative in accordance with Schadule Part 8 {Review
Procedurd) a Schedula of Programmed Maintenance for e parfod from the
Completion Date to the axpiry of that Contract Year.

Mat later than three (3) months prior to the commencemant of each Contract Year
thereafter, Project Co shall submit to the Board's Reprasentalive in accordance
with Scheduls Part 8 (Rewview Procedurs) a Scheduls of Programmed
Maintenance fer the next suceseding Contract Year.

Each Schedule of Programmed WMaintenance shall contain the following
information (the "Programemed Mainienance Information"):

2331 defails of the proposed stat and end dates for each perod of
Programmed Maintenanee, the works to be caried out and the proposed
hours of work; and

23.3.2 details of any elfact of the Programmed Maintenance on the delivery of
any ol the Services end/or the activities of the Board.

Nct later than twenty {20) Business Days prior to the commencement of any
guarter (being & three monih pericd commencing on 1 Apdl, 1 July, 1 October or 1
January), Project Co may submit 1o the Board's Represamiative for approval In
accordance with Scheduls Part 8 (Revisw Frocedurs) a revision o the Scheduls
of Programmed Maintenance for the Contract Year in which tha refevant quarter
falls showing the effect of the propased changes to the Programmed Maintenarce
Information. If the Board's Representative does not ralse comments on such
proposed revision in accordancs with Schedule Pant 8 (Raview Procedurs), The

6
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Scheduls of Programmed Mainternance as revised shall become the Schedule of
Programmed Maintenance in respact of that quarter.

Where 1he Boerd's Wepresentative raises comments in respect of any
Programmed Maintenance periods andfor hours of work shown in a Schedule of
Programmad Malntenance in accordance with paragraph 3 of Schedule Part 8
{Review Procedurg), be shall indicata whether, and if s when, the Programmed
Mainlenance can be mo-scheduled and Project Co shall amend he relevant
Sehedule of Programmad Maintenance aceordingly.

Programmed and Unprogrammed Malntanance

23.6

23.7

Project Co shall not camy out any Programened Maintenance or Unprogramimed
Mairtenance Works or Lifécycke Replacemant save:

238.1  inaceordance with a Schedule of Programimed Maintenance or Schedule
of Lifecycle Replacement to which subject to Clause 23A.8 no objection
has been made under Schadule Part B (Revlaw Procedire) or, where
cammeant has besn raised in respect of the Programmsd Maintenance
pevicds and/or tims, the Scheduls of Programmed Maintenance or
Scheduls of Lifecycke Replacement has been amended pursuant to the
Service Level Specification;

236.2  inaccordance with the procedures set out in Clause 23.8; or

23.6.3  inan eamergency, in actordance with Clause 23,9,

Notwithstanding that thers has bsen no objection 10 a Schedule of Programmed
Maintenance, or Scheduis of Lifecycle Replacement, the Board's Reprassntative
mey, at any tims, require Project Co io accelerate or deler any Programmed
Mainlenance or Lifecycle Replacsment by giving written nodice te Project Co,
{unlass otharwise agreed) not lass than tweanty {20) Businass Days prior 1o the
schaduled date for carrying out such Programmed Maintenance or Lifecycle
Replacement, which notice shall set out the ime and/or parieds at or during which
the Board requires the Programmed Malntenance or Lifecycle Replacement to be
perforred, Project Co shall notify the Board of the amount of any addiional
raasonable costs which it will incur a8 a direct consequence of such sccelaration
or deferment (the “Eatimated increased Maintenance and Lifecycls Costs”)
within five (5) Business Days of the raceipt ol the wiitten notice advising of the
requirement for an acceleration or deferment of the Programmed Maintenance or
Schedule of Lifecycle Replacernent, Tha Board shall, within a further pericd of five
(5] Business Days following racaeipt by the Board of nofification of the amount of
thee Estimated Increased Maintenance and Lifocycle Costs, at the Board's oplion,
gither confam or withdraw its requesti io accelerale or deier the Schedule of
Prograrmmed Maindenance and Schedule of Lifecycle Replacement. If the Board
does not respond within this five (5) Business Day period, the request shall be
dewmed to have been confirmed, The Board shall reéimburse Project Co the direct
and reasonable costs actually incurred by Project Co as a consequence of such
acceleralion or deferment up to, but not exceeding, the amcunt of the Estimated
Increased Maintenance and Lifscycle Costs,



23.8

23.9

23.10

If, in circumstances other than an amergency, the need anses for Maintenance
Worke or Lifecycle Replacement (exchuding any works of a de minimis nature n
respect of which the parties have agreed this Clause 23.8 shall not apply and
sxcluding works cartied out for the purpose of Ractification, which shall take place
In accordance with the provisions of Schadule Pant 14 (FPavmeni Mechanisni),
which are not schedwed 1o be carried oul as part of the Programmied Maintenance
or Lifecycle Replacoment (“Unprogrammed Maintenance Waork™), Project Co
shall not carry oul any Unprogrammad Maintenance Work unless and until the
Board's Rspresantative has approved the proposed commencement date, the
proposed houwrs of work and estimated duration of the requisite Unprogrammed
Maintanance Warks in accordance with the provisions of paragraph 3.2 of
Schedule Part & {(Review Procedurs). Nothing in this Clause 23.8 (including any
approval of the Board pursuant to Schedule Part 8 (Review FProvedure) shall
proveitt the Board from making any deductions h calsulating the Monthly Service
Paymants pursuant to the Payment Mechanism.

If, &3 a result of an emergency, the need arses for Unpregrammed Maintenance
Warks, Project Co may carry out such Unprogrammed Maintenance Works
provided thal Project Co shall notify the Board's Representative as soon as
possible (and in any avent within iwo (2) Business Days of the occumence of the
smangency) of the extent of the nacessary Unprogrammed Maintenznoce Works
and tha reasons for them. Project Co shall 1ake all reasonabla sleps to minimise
tha duration of such Unprogrammed Maintenance Warks. Nothing in this Clause
23.9 shall pravent the Board from meking any dacuclions In cafcuiating the
Monthly Service Payments pursuant 10 the Payment Mechanism,

Where Pregrammed Maintenance andfor Lifecycls Replacament schaduled o be
carmied out in accordance with the Schedule of Programmed Maintenance andfor
Schedule or Lidecycle Replacement has been deferred by the Board's
Representative under Clause 23.7, Project Co shall not be treated asg having falied
to perform 1he relevant Service on aceourt of the condition of the Facililies or any
pad of them from the Gime the Programmed Mantenance andior Lilecycke
Replacement was scheduled to have been completed until the ime the deferved
Programmed Maintenanca and/or LHecycle Replacemant was scheduled o have
baan complated, bt nof afterwards, provided always, 10 aveid doubt, that Project
Co shall not be ralieved fram the corsequences of any lailure to maintain the
Faciliies in respect of any period prior to the period for performing the paricular
woik according 10 the Schedula of Programmead Maintsnance or the Schedule of
Lifscycle Replacement,

5 Year Maintenance Plan

231

2312

Project Co shall deliver to the Board's Reprasentative not lass than sixty (60)
Business Days prior ko the Completion Date, and thereafter not less than sidy (60)
Business Days prior to the commancement of each Contract Yesar the latest
version of the 5 Year Maintenance Plan.

The Board and the Board Partles shall have a right to inspect the Faciities and the
Malntenance Works o ensure that the Facifiies are being mainlained in
accordance wih the Service Leve| Specification and that the Facilities comply with
the Beand's Construction Requirements and Project Co's Proposals throughout the
Projoct Term. The Board may appoint an mdepandent thind parly for the purposes
of carmying out any such inspecticn and shall make known the findings to Project
Co and the Funders. The parties shall then meat to discuss any implications of
such lindings and any steps that are nacessary o remedy any faihee to comply
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with such obiligations. Project Co shall (subject to Clause 33 (Changs Frotocol)
take into account such discussions in the next Schedule of Programmed
Malntenance so that any falliee 1o comply with such obligations shall be remedied.

Board’s Maintanance Obligations

23,13

The Boards Malntenance Obligations ara as Tollows:

23131 not ess frequently than once in avary five (3 years from the Actual
Comnplation Dale, in 3 good and workmaniks manner to make good
plaster and cther interior wall and ceiling finishes and deccration in all
guch parts of the Interdor of the Functional Areas as were plastered,
finished and‘r decorated by Projact Co as part of the Works or in
implamenting a Board Changs;

23.13.2 nat less frequently than once in every twelve (12) years from ihe Actual
Completion Date, to renew and replace all carpets and other non-
permanent flcor coverings In the Funclional Areas provided by Project
Co as part of the Works or in implementing a Board Change:;

23.13.3 not kess frequently than once n svery twelve (12) vears from the Actual
Completion Dale, lo resurfacefrestore the finish of all semi-parmanert
flopr linishes that are subject to wear such as wood floors in the
Functional Areas provided by Project Co ag part of the Works or in
imp lsmenting a Board Changs;

23.13.4 as ofien as i necessary o maintain anythng provided by the Seard
under a Derogated Low Value Change; and

22.13.5 to ensure that all portablz electrical appliances thal are connected to the
alactriclty supply In the Facllities by the Board and Beard Partles have
been 1ested In accordance with Law and the "Gode of Praclice far In-
sarvice Inspection and Tesling of Electrical Equipment® published
from time: to tirne by the Inslitution of Electrical Engineers.

Subject to Clause 23.21, tha Board must carry out and perform the Board's
Maintenance Obligations or procure that the Boards Maintenance Obligationg ane
cartiad oul and performed as offen as required by Clause 23.13 and in accordance
with Qood Industry Practice. Without prejudics to the Board's rights under Clause
23.7, the Board's Mairtenance Obligations must be scheduied by the Board 50 as
net 1o interfere with Project Ce camying ot Pregrammed Maintenanca or Lifecycls
Replacement in accordance with the Schedule of Programmed Maintenance or
Schedule of Lifecycla Raplacement andar interfara with Projact Co sarrying out
Unprogrammed Mainteranca Work or Lifecycla Replacament in accordance with
Clause 23.8.

If the Board is in breach of Clause 23.14, Project Co may, while the breach is
continuing, give a nolice to the Board requiring It to carry cut the relevant Board
Maintenance Obligations. If the Board:
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23.16

23.17

2318

2319

23151 does not reply 1o Project Co in writing within ten (10) Business Days of
the daje of Project Co's nollce with a programme for camying oit he
relevant Board Malntenance Obligations within a pericd of time that Is
reasonable having regard to the nalure of the breach, the reasonably
foresesable conséequences of non-performancs of the relevant Board
Maintenance Chligations for the Services and Project Co's obligations
under this Agraemsant; ar

23.15.2 having provided such & programime, does not camply with it

Project Co shall be entifled 10 parform the Board's Maintenance Obligations so far
as necessary to prevent any reasonably foreseeabls adverse affect on the
Services andior Project Co's obligations undesr this Agreement consequent upon
the non-perdomance of the relevant Board Maintenance Chligations,

Projectl Co shall not carry out any Project Co's Remedial Sarvices uniess and until
the Board's Representative, pursuant to this Clause 23.16, has approved or i
deemed o have approved or has specified the proposed commencement date, the
proposed hours of work and tha estimated duration of Project Co's Remadial
Sarvices (logethar the "PRS Timetable™. Projact Co musld give the Board nol [sss
than twenty {20} Busingess Days nolice of its propogad PRS Timetabls., if tha
Board's Represenlalive considers that the proposed FRE Timstable is not
consistent with the principles sel out in Appendix 2 {0 Schedule Parl 8 (Raview
Procochures), he may spacify an alternafive PRS Timelable that is consistend with
those principles, which shall be as near o the PRS Timetable propesed by Project
Co as reasonably practicable. ' thwe Board's Represantative fails either ko approve
Froject Co's proposed PRS Timelable or 10 spacify an altarmative PRS Tinslable
within ten (10} Business Days of rscaipt of Project Co's proposed PRS Timalable,
he shall be deemed to have approved il.

The Beard must allow Frojecd Co and relevand Project Co Parlies acceas to tha
Slte and the Facilitles:

23.17.1 lor the purpose of monltoring the canying out of Board's Maintenance
Obligadions; and

23.17.2 in accordance with the approved PRS Timetable for the purpose of
carrying out any of Projest Co's Remediial Services.

If the Board does nol aflow access to the Site and/or the Fadilities as required
pursuent to Clause 23.17.2, or otherwise prevents or Interferes with Project Co
and any relevant Projoct Co Party perferming the PRS Remedial Works, Project
Co may propose a new PRS Timetabde in respect of the relevant Project Co's
Remed|al SBarvices and Clause 23.16 shall apply.

In camrying cut and performing Project Co's Remedial Saervices, Project Co rmust
comply with the standards applicable {0 ihe relevant Board's Maintenance
Otilgations and Good Indusiry Practice and must use reasonable endeavours to
match colours and other finishes to thoss that currently exist in the ralevant parl or
parts of the Facilities.



23.20

23.21

23.22

The Board must reimburse Project Co all reasenable costs that it incurs in carrying
out and performing Project Co's Remedial Services in accerdance with this Clause
23.

Notwithstanding the terms of Clauses 23.14 fo 23.19 above, Project Co is
rasponsible for:

23.21.1 making good any defects in plaster and other interior wall and ceiling
finishes and decoration and floor coverings referred to in Clauses
23.13.2 and 23.13.3 provided by Project Co as part of the Works or in
implementing a Board Change, caused by defective design or
workmanship in the carrying out of the Works or in implameanting the
Board Change; and

23.21.2 making good any defects in plaster and other interfor wall and ceiling
finishes and decoration and floor coverings referred to in Clauses
23.13.2 and 23.13.3 provided by Preject Co as part of the Works or in
implementing a Board Change (whether or not these have subsequently
been replaced or renewed by the Board} and things referred to in Clause
23.13.4 consequential on  any Programmed Maintenance or
Unprogrammed Maintenance or any act or omission of Project Co.

The Board and Project Co shall co-operate with each other to coordinate any
activities that the Board proposes to undertake to implement any of the Board’s
Maintenance Obligations and Project Co's Pregrammed Maintenance and Project
Co must include the Board's intentions with regard to performing the Board's
Maintenance Obligations in the Schedule of Programmed Maintenance for each
Contract Year.

Energy for Repairs

23.23

23.24

23.25

Subject to Clause 23.24, the Board is entitled to be reimbursed by Project Co for
costs incurred by the Board for Wilities supplied to the Facilities during the
Operational Term that are consumned in the process of Projact Co or any Project
Co Party carrying cut operations to rectify an Availability Failure.

For the purpose of applying Clause 23.23 the cost of each Utility shall ba
considered separately and Clause 23.23 shall not apply if the costs concemed, in
respect of the particular Availability Failure, do not exceed the daily average cost
based on bills paid by the Board to the supplier of the relevant Utility to the
Facilities over the most recent 12-month period for which figures are availabie.

Where the Board claims reimbursement of Utilities costs pursuant to Clause 23.23
it must reasonably estimate those costs using all available evidence and send
Project Co a statement showing its calculation of the amount claimed along with ifs
suppoiting evidence. Unless Project Co disputes the statement within ten (10)
Business Days of receipt, the Beard will be eniitled, pursuant to Clause 34.8, to
set-off the amount claimed.
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2326

23.27

2328

23.29

Sublect to Clause 23.27, the Board is entitfed to be reimbursed by Project Co for
¢oslas and losses incurred by the Board in rélation 1o heat and power supplied to
the Facillies during the Operational Term that are consumed as a rasult of the
occurrence of Performance Failurais) in respect of Performance Standard FMES,
such additional cosls to be calcutated in accordance with Clause 23.20 balow (the
“Utltity Cost Ditference®).

For the purpose of applying Clause 23.26 the Board shall not be entitled to
reimbursement if the WHility Cost Differance iz less than zero (0),

Whare the Board claims reimbursement of costs and/or [ossas pursuant to Clause
23.26 it must calculate the Utility Cost Difference pursuant ko Clause 23.29 and
send Project Co a stalemeant showing ils caliulation of the amount daimed along
wiih itz supporting evidengs. Unless Praject Co disputes {he statemisnt within ten
{10} Business Days of raceint, the Board will be entitlad, purstiant to Clause 34.8,
b sot-off the amount clammed.,

The Board shall calculate the Utility Cost Difference wsing the tollowing formula:

Ytility Cost Diffavance = Aetwnl Uiility Cost — Enav gy Strotagy Utiliey Caek

For the purposas of this Clause 23.29;

23.29.1 The Actual Litility Cost is the aggregate of the ¢ost of haat (from each
heat sourca) and the cost of power (from each power source)
incurrad for sach day on which the redevant Parformance Failure
oceurs and shall be cafculated as

Actual Utility Cost = T Hoar Core 4 X, Pewer Cose

23.29.2 The Energy Strategy Dility Cost is the agoregate cost of heat (from
each heat source) and the cost of power (from each power sourse)
that woulkd have been incurred for each day had the relevant
Parformanca Fallure referred to in Clause 2326 not occurred and
ghall be calculated as

Energy Strategy Utility Cost = L Hamt Cost + X Power Cort

23.29.3 The Hoat Cost in respect of haat source (n) shall be calculated as;

H
Hoat Costy = ( Ez"‘) % Hoyyy - REI,
n

Where

Hpyy, = heat demand mat by heat source n
E,y, = efficiency ratic far heat acurce n as provided for in the Enargy
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23A

Stratagy
H,; = average unit cosl of fuel for haat source n
RHi, =renewabla hest incenfive zavings available for heat source n

23294 Tha Power Gost In regpect of pawer source (n) shall be calculated as:

Power Costy = (Fpy X Py ) ~FIT

Where

Pup, = power demand for power source n
Prex. = average unit cost of fusl for power source n
FIT, =faed in \arilf savings avallable for power sourca n

LIFECYCLE REPLACEMENT

Lifecyclo Replacement

23A1

23A.2

83A.3

23A.4

Na later than 2 mentha prior to the Actual Completion Date, Project Co shall
suibmit to the Board's Representative in accordance with Schedule Part & (Review
Procadure) a Scheduls of Lifecycle Raplacsmen for the Facdilities for the Project
Tem

Mot later than 2 months prior to sach subsequent anniversary of tha Actual
Complation Date, Project Co shall submit to the Board's Hepresentalive in
accordance with Schedute Part & (Review Procedwa) a Schedule of Lifacycle
Replacement for the Facilities for the next succaeding Contract Yaar,

Each Schedule of Lifecycle Replacement shall contain the following information;

23A.3.1 datails of all items of Plant and Grouwp 1 Equipment and any other
assel for which Lifecycke Replacement is planned during the Project
Teom.

23A.3.0 the Contract Year {or Years) when the Lifocycle Replacement ie
plannad to take place.

Each Schedule of Lilecycle Replacament shall contain the fallowing additional
information for the items schaduled for the follpwing Contract Vear:-

20A.4.1 dotails of all iterns of Plant and Group 1 Equipment and any olher asset
for which Lifscycle Replacement is plannad during the Conbrast Yaar.
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24

2355

23A.5

23A.4.2 any changes in any Plant, Group 1 Equipment or any ciher assals which
appear in the Schedula of Lifecycle Replacemant since the previous
annual revision of the Scheduls of Lifecycle Replacernent.

23A.4.3 evidance which demonsirales that Project Co has taken into assount in
the proposed Lifecycle Replacement the cost to the Board of ocoupation
and oparation of the Facdilliies, which may be affected by Projec] Co's
proposals for Lifecyole Works, including withouwt  lrnitation,  energy
consumption and the Board's mairtenance and cleaning obligations.

23A.4.4 detzils of Group 1 Equipment to be replaced and commentary on how
this has been determined with particular referonce to any changes to the
Board Services which the Board has made Project Co aware of, which
mean that & llke for [Ike raplacernant of Group 1 Equipmant may not ba
appropriate or reprasent best valus for mgneay 1 the Board,

28A.4.5 delails of the proposed elart and end dates for the Lifecydls
Replacement, the works to ba caried out amd the proposed houwrs of
work, and any other infonmation which the Board may reascnably
require,

234,46 delalls of any effect of the Lifecycla Replacement on the delivery of any
of tha Services and/or the activities of the Board.

Whare Lifecycle Replacement provides an opporiinity to improve whole life costs,
such as through lower energy cansumption, longer life, or lower replacement cost,
Project Co shall provide the Board with the details and bensdits of any altemative
products or solitions,

The Board Representative may comment on esach Schedule of Litacycle
Replacerment submitled by Project Co in accordance with this Clause 23A in
accordance with Schedule Part B {Review Procedwe). Project Co shall consider
the Board Rapresentative's commants but, for the avoidance of doubt {and wihout
prajudice & Project Co's cbligations under this Agrasment}, Project Co shall not
ba obliged to amend the Schaedude of Lifecycle Replacement to reflact any
commants which tha Board Representative may make in accordance with the
provisions of paragragh 3.11 of Schedule Pan 8 (Review Progedurs).

RONITORING OF PERFORNANCE

Monitoring

24.1

24.2

In carrying out the Services, Project Co shall, and shall procure that all Project Co
Parties and any other persons for whom it is responsible shal, comply with The
provisions of Schedule Part 12 [Service Requiremenis).

Project Co shall be rasponsible for monitoring its parformance of this Agreemeant
during the Cperational Term, In the mannar and at the frequencies set auf in
Schadule Part 12 (Sendce Requdrements). Project Co shall provide the Board's
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Ropresantative with ralovant padiculars of any aspecis of its performance which
fail to meet the requirements of this Agreement {unless otherwise nofilied in writing
by the Board). The Baard may at all reasonable times observe, inspect and satsfy
itself as to the adequacy of the monitoring procedures (iIncfuding without limitation
carrying out gampie checks).

Grounds for Warning Notices

24.3

K at any time dunng the Operational Term (othar than by reasoh of a Force
Majeura Event, a Ralef Event or an Emengancy):

24.31 the total Deductiona for any Contract Month amount to mare tharfjjjjee
per cent of the Annual Service Payment for the current Contract Year, or

2432 1the total Deductions in each of any thres Gontract Months in any six
consecutive Gontract Months amaunt 1o more than [ per cent of the
Annual Service Payment for the current Cortract Year;

the Board's Representative may serve a Warming Notice on Project Co, provided
gAlways that, to give Project Co time o take appropriale rectificadion measorss, the
Board's Representative shall not be entitied:

{a) 10 serve more than one Waming Netice in any month;

{b) o sarve a Warning Notice in any two consecudive manths to the extent
that the same evant has contribubed to the Board's right 10 serve the
Waming Notice, but provided that Project Co demonstrates to the Board
that it has taken all reasonable steps 10 remeady the cause of that event.

Warning Notices Disputes

24.4

I Project Co disputes that the Board was or is antitfed to serve a Warming Notice,
Prolect Co may refer that dispule for determinalion under the Dispube Resolution
Pracedure for resolution. |f, afier the Board's RAepresantative issuss a Waming
Nectice, the parties subsequenlly agree, or it is detomined under the Dispule
Resolution Procedura that the Warning Motice was served without justificalion, that
Warning Nolice shall be racalled or shall be cancelled and deemed ot 10 have
beaan servad.

Board's remedial rights

24.5

Tha provisions of Clauses 24,6 to 24.9 (inclusive) shall apply if the Board, acting
reasonably, considers that it neads to take action in connection with the Services:

24.5.1 because of an immediale and serious threat to the haalth or safety of any
user of the Fagililes; or
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24.5

24.7

24.5.2 toprovent or address matsrial intaruption in the provision of one ormore
of tha Baervices, or

2453 because of a risk of the ability of the Board to provide the velevent Board
Services being prejudiced to @ materiad degres;

i ary of the circumstances set out in Clause 24.5 arise {without prejudice {o its
rights under Clause 40 (Profect Co Event of Defauiy or any other express nights
undear this Agresment} and the Board wishes to take actien {sither by itsalf or by
engaging others), the Board shall nolity Project Go in writing of the following:

24.8.1 the achion it wishes to take;

24.6.2 thereason for such action;

2463 the date it wishas to commeance such action;

2454 the time perliod which it believes will be necessary for such actlon; and

245.5 to the extent practicable, the eflect oh Project Co and its cbligation o
provide the Services duting the perod such astion is baing taken,

Following sesvice of such notlce, the Board shall take such action as has bean
nofifier! under Classe 24.6 and any consequenlizal additienal action as it
reasonably helievaes is necessary {iogether, the “Requlred Action™ and Project
Co shall glve ail reasonable assistance to the Board while it is taking the Requlred
Aclion, To the gxtent that the Board performs any of the obligations of Project Co
haraundar or undertakas tasks that would otherwise be undertaken by Project Co
pursuant o this Agreament, the Board shall pertorm such otigations Or wrdartake
such tasks to the same standard a3 would be requirad of Project Co under the
tarms of his Agresmen.

if the Required Action is taken othar than as a result of a breach by Project Co of
its obligations under this Agreement, then for e0 long as and to the exfent that the
Rerquirad Action is taken, and this prevenls Project Co from providing any part of
the Services:

2481 Project Co shall be relieved from fis obligations to provide such part of
the Services; and

2482 inrespect of this period in which the Soard is taking the Raquired Action
and provided ihat Profect Co provides thw Board with reascnable
aesistanca (such assistance to be at the expense of the Board o the
extent that addliional costs are incurred), the Monthly Service Payments
due from the Board to Project Co shall equal the amounis that Project Co
would receive If it were satlshying all of its obligations and providing the
Semvices alfectad by the Required Action in full ovar that period and the



Board shall indamnify Projsct Go against all Direcl Losses sustained by
Projact Co as a ragult of the Board taking the Raquired Action.

If ihe Required Action |s taken as a result of a breach by Projedd Co of ifs
obligations under this Agreement, then for 8o long as and io the extent 1het the
Requirad Action is taken, and this preveris Project Co from providing any parl of
the Services:

2491 Project Co shall be rellaved of its abligations to provide such past of the
Services; and

24.9.2  in mspect of the period in which the Board is 1aking the Required Action,
the Monthly Sarvice Payments dua from the Board to Project Go shall
o¢jual the amounts Project Co would receive if It were satistying all of its
whitgations and providing the Senvices affected Ry the Required Action in
full over that period, less an amounl aqual 1o all of the costs incurred by
the Board in taking the Required Action (including, without limiation, an
appropriate sum in respect of general staff costs and overheads).

Emuergencios

2410

24.1

if ar Emargency arises during the Operational Tetm which cannot be daall with by
parformance of the Services, the Board may instruct Projact Co to procura that
such additional or altermative services are undartaken by Froject Co as and when
required by the Board to ensure that the Emergency is dealt with and normal
opaeration of the Fegcility resumes as soon as |3 reasonably practicable.

The cost of any add/tional or altemative sendces provided by Project Co under
Clause 24.10 shall be borne by the Board and paid in accordance with Clause 34
(Paymant. The Board will not be entiled to levy Deductions in respect of any
faibire 0 provide the Services 1o the extent that such failuwe arises by reason of
Project Co's compliarce with Clause 24.10.

TUPE AND EMPLCYMENT MATTERS

Ne Employee Transfer

25.1

252

The Board and Project Co agree that there are no individuals presantly amployad
by the Board whose confracts of employment will, by vifue of the transfer to
Project Co of rasponelbility Tor provision of {or procuring the provision by Service
Prowiders of) any of the Services in accordance with thls Agresment and in
accordance with the Transter Reguiations, have efiect after the date or dates of
sleh fransfer 4 agraad by the parties (gach a "Ralevant Service Transfer Date')
{or at any other fima) as if orginally made batwean those persons and the refavant
Service Provider.

i it iz subsequenty agreed or determined that there are persons prosently
employed by the Board whose centracts of amployment do have effect after the
Ralevant Service Transfer Date as if originally made batwaen those persons and
1he redevant Sanvica Provider (“Transferring Stafi*) then:
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2521 the Board shall within ten (10} Business Days of the date on which it was
s0 agresd or determined have the opportupity to offer or procure the
offer of a position as an employee of the Board to some or all of the
Transferring Staff;

25.2.2 Project Co shall procure that no person to whom the Board has offered a
position in accordance with Clause 25.2.1 shall be dismissed by reason
of redundancy until the pericd for acceptance of such offer has expired
and the perscn in question has not accepted such offer; and

25.2.3 subject to Clauses 25.2.1 and 25.2.2, Project Co or any Service Provider
shall be entitled to dismiss any or all of the Transferring Staff by reason
of redundancy provided that Project Co shall use and shall procure that
any Service Provider shall carry out in the required manner any
obligation to consult with the Transferring Staff or any of them, or their
respective representatives, and shall use all reasonable endsavours to
mitigate the amount of any costs payable in respect of the Transferring
Stafif or their dismissal.

The Board shail indemnify Project Co against any costs referred to in Clause
25.2.3 reasonably incurred by Project Co {or by a relevant Service Provider and
tor which Project Co is responsible} and shall reimburse any cosis reasonably and
properly incurred by Project Co or the Service Provider in employing any
Transferring Staff prior to the expiry of the period referred 1o in Clause 25.2.2.

Compliance with Legislation and Board Policies

25.3

254

Project Co shall comply and shall procure that each Service Provider and all
persons employed or engaged by a Service Provider in connection with the
provision of any Service shall comply at all times with the Law on health and safety
at work and on anti-discrimination and equal opportunities.

Project Co shali procure that each Service Provider takes all reasonable steps to
procure that all persons including any employed or engaged by a Service Provider
in connection with the provision of any Service shall, so {far as applicable, comply
with ike Board Policies as regards health and safety at work (including the Board
Policy regarding smoking} and with those relating to anti-discrimination and equal
opportunities (including those relating to harassment). Project Co also shall take
and shall procure that every Service Provider shall take all such steps as the
Board may reasonably require, which shall include co-operation with action
proposed or taken by the Board, to ensure that the Board complies with its duty
under Section 3(1) Health and Safety at Work Act 1974 regarding the conduct of
the undertaking of the Board.

Project Co Indemnities

25.5

Project Co shall indemnify and keep indemnified in full the Board and, at the
Board's request, sach and every service provider who has or shalt provide any
service squivaient to any of the Services against.

25.5.1 claims in respect of all emoluments and all other contractual or statutory
payments unpaid by Project Co or a Service Provider to any person
entitled to such payments from Project Co or a Service Provider who is
or has been employed or engaged by Project Co or any Service Provider
on or after the Relevant Sewvice Transfer Date but prior to the date of
expiry or termination of this Agresment, and all income tax and pension
and national insurance contributions payable thereon; and
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25.6

25.5.2 insofar as Clause 25.5.1 does not apply, all Direct Losses incurred by the
Board as a result of any claim against the Board in respect of any liability
to any person who is or has been employed or engaged (whether as a
consequence of the Transfer Ragulations or of the provisions of this
Clause 25) by Project Co or any Service Provider in connection with the
provision of any of the Services, where such c¢laim arises as a result of
any act or omission of Project Co or the Service Provider ocourring after
the Relevant Service Transfer Date and before the expiry or termination
of this Agreement;

BUT the indemnities in Clauses 25.5.1 and 25.5.2 shall not apply to the extent that
the claim arises from a wrongful act or omission of the Board or is in respect of
sumns for which the Board is liable pursuant to Clause 25.2.

Clause 49.3 (Conduct of Claims) of this Agreement shall apply where any claim is
made in respect of the indemnities given by Project Co under Clause 25,5
(Project Co Indemnitias).

Position on expiry or earlier termination of this Agreement

25.7

258

On the expiry or earier termination of this Agreement, the Board and Project Co
agree that it is their intention that the Transfer Regulations shall apply in respeact of
the provision thereafter of any service equivalent to a Service but the position shall
be determined in accordance with the Law at the date of expiry or termination as
the case may be and this Clause is without prejudice to such determination.

Project Co shall not and shall procure that no Service Provider shall make any
material change fo the terms and conditions of employment of any person
employed in the provision of any Service, transter any person employed in the
provision of any Service to ancther part of its business, or materially increase or
decrease the number of such persons:

2581 within the period of twelve months immediately preceding the expiry of
this Agreement, or

25.8.2 within the period of twelve months before the termination of this
Agreement or, if shorter, during the period of notice of termination

without the Board's consent {(which shall not be unreasonably withheld), except if such
changs is required by Law.
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25.10

If the Transfer Regulations do not apply on the expiry or earlier termination of this
Agreement, the Board shall ensure that each new provider of a service equivalent
to a Service on or after the expiry or earlier termination of this Agreement
(including the Board) shall offer smployment to the persons employed by Project
Co or a Service Provider in the provision of the Service immediately before the
expiry or earlier termination of this Agreement and shall indemnify Project Co or a
Service Provider for Direct Losses any of them may suffer or incur as a rasuit of its
failure to de 50, and for any costs, claims or liabilities for redundancy payments
(whether statutory or contractual).

If an offer of employment is made in accordance with Clause 25.9 the employment
shall be on the same terms and conditions as applied immediately before the
expiry or earlier termination of this Agreement including full continuity of
employment, except that the Board or other new semice provider may at its
absolute discretion net offer such terms and conditions if there has been any
change to the terms and conditions of the persons concerned in breach of Clause
25.8.
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NQT USED

SITE SECURITY AND PERSONNEL ISSUES

Access

2741

27.2

27.3

27.4

The Board shall have the right tp refuse admittance to, or order the removal fram,
the Facillifes of any perzon employed by {or acting on behalf ofy Project Co, any
Preject Co Party or any sub-contractor whosa presance, in the reasonable opinion
of the Boart, Is likaly t0 have a matarial adverse affect an tha provision by the
Board of the ralevant Board Services at the Facilities or who is not a fit and proper
person to be in the Facillties.

Actlon teken under Clause 27.1 shalt forthwith be confiemed in writing by the Board
fo Project Co and, to avoid doubt, shall not relieve Project Co of any of its
obligations under this Agreement.

if and whan so directad in witing by the Board, Project Co shall within twenty {20)
Business Days provide a list of the names amd addressas of all persons it expects
may require admission in connection with this Agreement, to any premises
occupisd by the Board, aspecifying the capacities it which those persons are
concerned with this Agreement and giving such other particulars as the Board may
reasorably require.

The: decision of the Board as to whether any person is 10 be refused admission
shall be final and concluaiva.

Eoard Policiea

27.5

27.6

Project Co shall, and shall procure that all Project Co Parties shall, comply at ali
times with the Board Policles.

The Board shall notify Project Co of any proposed change to the Board Policies as
goon as practicable {(and, in any event, prior to such change taking effect} and
consult with Project Co. Subject bo Clause 27.7, such change shall take effect as
a Change in accordance with Schedule Part 16 (Change Profocol).

Tha Board may, at its sole option, notily Profect Co that Project Co shall not be
obliged 1o comply with any ¢change to any Board Policy and that Project Co should
coriinues to comply with the ralavant Board Pollcy prior to any change in which
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tage such changs shall not take effect as a Change in acenrdance with Schadula
Part 16 (Girange Frotooo).

Resources and training

ar.e

278

Project Co shall procure that:

2781 there ghall at all imes be a sufficient number of stalf (including all
relavant grades of supervisory staffy angaged In the provision of the
Services with the requisite level of skill and experience. To aveid doubt,
this obligalion shall include ensuning thei there are suflicient siaff 0
cover poriods of holkday, sicknass, other absence, and anticipated and
actual peaks in demand for aach of tha Services; and

27.8.2  all s1aff recelve such training and supervision a3 ks necessary 1o snsure
the proper performance of this Agrasmeant and compliance with all haailth
and salely rufes, proceduras and recquiremants;

Mot used.

Convictions and dieciplinary aclion

2710

2711

Project Co {to the extent permitted by Law) shall procure that all potentia! staff o
poisong perfoming any of the Prolect Operations who may reasonably be
expected in the course of their employment or engagement to have access to
¢hildren, the eldarty andvor vulnerable adults:

27101  are questioned concarning their Convictions; and

27102  are required to complete a Protecting Vulnerable Groups Scheme form,

save thal wherse Projecl Go andior tha Contractor is present al the Facility for the
purposes of raclifying any Defect andfor discharging Project Co's obligations
under Clause 17.15, such stafl or persons performing such Project Operations
shalt not be required 1o comply with Clausss 27.10.1 and 27.10.2 provided that
such staff or persons are instead accompanied by a parson who has bean
guestioned  goncerning  their conviclions and has compleled a  Prolecling
Vulnerable Groups Scheme (grm,

Project Ce shall precure that no person who discloses any Convictions, or who Is
found to have any Convictions tollowing the completion of a Protecting Vuinerable
Groupes Scheme form, in gither case of which Project Co or a Sesvica Provider is
aware or cught to be aware is employed or engaged in the provision of the Project
Cperations without the Board's prior wrilen consent (such consent not to be
unregsonably withheld or detayed),
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27.12

27.18

27.14

Project Co shall procure that the Board Is kept advised at all times of any person
empioyed or engaged by Project Co or any Servies Provider in the provision of
any of the Projer Qperafions who, subsequent to histher commencement of such
employment or engagement, receives a Conviction of which Project Co or a
Service Provider becomes aware or whose pravious Convictlons become known
1o Frojact Co or & Servica Provider.

Tha Board's Representative {acting réasonably] may instruct Project Co 1o procura
that appropriate dizciplinary action iz faken against any emplayeas of Project Go or
any Sub-Contractor {In accordance with the terms and condilions of employment
of the employee concemedt who misconducts himself or |5 Incompetemr or
negligent in his duties or whose presence or conduct on the Site or at work is
ctherwise considered by the Board's Representalive [acting reasenably) 1o be
undesirable. The Board shall co-operate with any such disciplinary proceedings
and shall be advised in wriiting by Praject Co of the outcome.

Project Co shak procure that there are set up and maintainad, by it and by all
Service Providars, personnel policies and procadures covaring all relevant matters
{including discipling, grievance, equal opportuniies and health and safety).
Project Co shall procure that the terms and the Implementation of such policles
and procedures comply with Law and Good Industry Practice and that thay are
published in written form and that copies of them (and any revisions and
amendments io them) are forthwith issued 1o the Board,

Management

2715

2718

Project Co ghall procure that the General Manager shall, save whera the aclivitias
of the General Manager in connaclion with the Project require to ba carried out off
Site, maintain a présencs on the Site Monday t¢ Friday {exchuding pubfle holidays)
between the hours of Bam to Spm, excluding an howr for lunch.

Project Co shall provide, and shall procure that all Service Providers provide, to
the Board upon request details of their respactive management organisations.

Liota and Recordo

2717

Project Co shall procurs that the Board's Representative shall at all raasonable
times have access lo all material details in respact of all employaes of Project Co
or any Service Provider enpapged in the provision ol the Setvices including
numbers and categorias of staff employed to perform the Services and including in
respect of gach such ampioyes:

27.17.1 detgils of qualifications; and

27.17.2 details of training undertaken by the employes,

Health Requirements
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27.18

2719

27.20

27.21

Project Co shall procure that all potential employses or persons who may
otherwise perform any of the Services undergo pre-employment health screening
(including a medical examinafion if necessary} by a qualified occupational health
professional to establish in each case that the relevant person is medically fit for
his proposed tasks in the provision of the Services and that he does not pose at
that time any danger 10 the health of other persons (provided that Project CGo is not
required to procure compliance with an obligation which contravenes the Equality
Act 2010) and Project Co shall also procure (to the extent permitted by Law) that
all persons employed or engaged in the provision ¢f the Services shall undergo
such medical screaning examination or treatment and provide such information
during the currency of this Agreement when reasonably recuested to do so by the
Board as required to ensure that the Board is able to comply with relevant legal
obligations in respact of the health of Board staff, patients or visitors to Board
pramises.

To the extent permitted by Law, records of all screenings, examinations or
treatments referred to in this Clause 27 (Site Securily ahd Personnel Issues) shall
be held by Project Co on behalf of and as agent for the Board and produced
(subject to requirements under the Law) for inspection upon request by the
Board’s Representative provided that no such inspection shall take place unless
each staff member has given his or her written consent to such inspection.

Project Co shall (to the extent permitted by Law} procure that the Board shall be
informed upon reasonable request by the Board of the outcome of each and svery
medical screening examination or treatment referred to in Clause 27.18 with
reference to the purpose of the screening, examination or treatment concermed
and shall receive all such other information referred to in Clause 27.18 subject to
requirernents under the Law.

The Board’'s Reprasentative may (acting reasonably) refuse admittance to or order
the removal from the Board's premises of any person employed or engaged in the
provision of the Services whose presence poses or is reasonably believed to pose
a risk to the health of Board staff, patients or visitors and such action, which shall
forthwith be confirmed in writing by the Board, shall not relieve Project Go of any of
its obligations under this Agreement.

STOCKS CONSUMARBIES, MATERIALS AND EQUIPMENT

Standards

28.1

28.2

All goods, equipment, consumables and materials which are to be used in the
provision of the Services shall be of satisfactory quality.

Project Co shall ensure that the goods, equipment, consumables and matetials
used by it or any Sub-Contracfor in connection with the provision of any of the
Services {each as a distinct and separate obligation} are:

28.21 maintained in a safe, serviceable and clean condition in accordance with
Good Industry Practice;
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28.2.2  of the ype specified in the Service Level Specification and/er the Method
Statements (where appropriata); and

2823 In compllance with any relevant niles, regulations, codes of practice
anclfor Blish or European Standards,

and shall, as soon as practicable aftsr receiving a request from the Board's
Rspresamative, supply to the Board's Representative avidence to demonetrate ite
compliance with this Clause 28.2.

Project Go shall procure that sufficient stocks of goods, consumables, equipment
and materials are held in order to comply with its obligatlons under this
Agragemant.

Hazardous substances and materlals

28.4

286

288

Projact Co shall not install, keep or use in or on ihe Facilliies any matedals,
equipment or epparatus ihe installation, keeping o use of which is kely to cause
{or in fact causes):

2841 malanal damage ta the Facilitias;

2842 dust, noise or vibralion constituting 2 nuisance to the owners andior
occupiers of any propenty adjoining or near to the Fadilities; or

28.4.3  the generation, accumulation or migration of any hazardous substance [n
an unlawfuf manner whather within or outside tha Facilities,

and shall use all raasonable encdeavours 10 ensure (by directions to staff and
otherwise) that all materials, equipment or apparatug in or on the Facilities is
operated so as to minimise noise and vibration bkely o cause annoyance or
digturbance and the unlawful generation or migration of any hazardous substance.

Project Co shall not bring in or on to {or keep or malndain in or an} the Faoililes
any hezardous materlals or egquipment without the prior written consant of the
Board and unless Projact Co has complied with all relevani Law.

Without prejudice o the generalily of ks abligations, Project Co shali:

28,61  procure that all hazardows materals and sequipment used, by it or by a
Sub-Contractor or used on behalf of any of them, or stored, by it or by a
Sub-Confractor or stored on behalf of any of them, on the Site are kept In
accordance with all relevart Lew and Good Indusiry Practice, propery
and secwely labelled and stored, under appropriate supervision and
usad only by appropriately trained and compatent staff; and
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289

28.6.2 use all practicable and reasonable means 1o

(a}

(b}

()

(d}

prevenl or counteract, to the salisfaction of the Board's
Reprasaniative, tha untawfd amission of any such hazardous
substance;

avoid the unfawful discharge info any conducting media serving
the Facilities of any harardous substance;

preven] the unlawful genergtion, acoumulation or migration of
any hazardous substance at or from the Facilities; and

prevent any environmental claims arsing or any circumstances
arsing likely to result in any snvironmental claims,

in 8o far as any such hazawdous substance is, or should be, under the
control of Project Co pursuant to this Agreement.

Tha Beard shall:

28.7.1  procure that all hazardous materials and equipment used, by it or by any
Bcard Party or used on behalf of any of them, o stored, by it or by any
Board Party or stored on behatl of any of them, on the Site are kept in
accordance with all refevant Law and Good Industry Practica, properly
and securely labelled and stored, under appropriate supervision and
used only by appropriately trained and competer staff; end

287.2 wse all practicable and reascnable means lo;

(a)

b

()

(d)

prevent or counteract the unlawful emission of any such
hazardous substance;

aveid the unlawful discharge inta any conducting madia serving
the Facillties of any hazardous substance;

pravani tha unlawiul genaration, accurnulation of migration of
any hazardous substanca at or from tha Facilities; and

pravent any environmental claims ansing or any circumstances
arising likely to result in any snvironmentat claims,

In g0 far as any such hazardous substanca is, or shoukd ba, under the
control of the Beard,

The Board shall:
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2881 malmain COSHH registers for the Facilities, which shall be up-to-daie at
all times;
288.2 ensure that copies of 2l COSHH registars for the Facilitiss are kept al
the Facilities; and
2883 enswre that further copies of the COSHH registers are given to Projact
Co as often as they are changsd.
Community Benefile
28.9 Projact Go shall comply with the Board's Commundty Benedits Requirements sed
out in Saction 1 of Schedwle Part 28 (Communily Benrsfits} in accordance with
Project Co's Community Benefite Mathod Statements sat out in Seclion 2 ol
Schedula Part 28 (Commundy Beneclils).
2810  [F, inrelation o the Works, Project Co:

28.10.1

28.10.2

28.10.3

28.10.4

28105

28106

28107

28.10.8

provides less than [l work experience placements, then Project Co
shall pay o the Board the sum of _ index

linked, in respect of each placement not so provided;

provides less than [ cvriculum support activities with

inclividual @ ement, than Project Co shall pay to the Beard the sum of
&, index linked, in respect of each curriculum
suppart activity not so provided;

provides less than raduate pesitions, then Profect Co shall
pay ta the Board the sisn of index fnked, in

respect of each graduate position not 5o provided:;

provides less than apprendice starks and letions, then
Projesd Co shall pay to the Board the sum of
Index linked, in respect of sach apprentice start and completion not so
provided,

advertises less than [ ic-s threugh locsl em ard
vehicleg, then Preject Co shall pay to the Board the sum of
index linkad, in respect of joh not 50 acvertised;

provides less than [ N/SVQ starts and completions, then
Project Co shall pay to the Board the sum M&
indax linked, in respact of sach N/SVQ start and completion not so
provided;

provides less than training plans for

subcontractors staff and employess. then Froject Co shall pay to the
Board the sum o& mndex linkad, in respect of

each training plan not so provided,

provides less han [ hovrs of SME and SE focus groups, then
Project Co shall pay to the Board the sum of &
indax linked, for each how not so provided;
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2811

28.12

2813

28.10.9 provides less than [} vours of introduction to major contracts
session, then Project Co shall pay to the Board the sum of
index linked, for each hour not so provided;

28.10.10 provides less than ||} ] hours of one to one procurement
constlitations and follow Up mentoting, then Project Co shall pay to the
Board the sum ofﬂ), index linked, for each hour not
S0 provided;

28.10.11 provides less than ||| ] hours of tender upskilling ready
workshops for SMEs and SEs, then Project Co shall pay to the Board the
sum of — index linked, for each hour not so
provided;

28.10.12 provides less than hours of one trained social
enterprise mentor, then Project Co shall pay to the Board the sum of
_ index linked, for each hour not so provided; and

28.10.13 provides less than

Project Co shall pay to the Board the sum of
* index linked, for each volunteering day not provided.

28.10.14 has less than || G < sizts to the Project, then
Project Co shall pay {0 the Board the sum of (R

index linked, for each new start not started;

volunteering days

28.10.15 fails to arrange for the new starts to have the facility to attain or retain
B c'ated qualifications when working on the Project, Project Co
shall pay to the Board the sum of * index linked, for
each operative or member of staff where such training facilities have not
been provided;

28.10.16 fails to arrange for HASAW Training for all staff and operatives working
on the Site, Project Co shall pay to the Board the sum of [JJJJjj index
linked, for each operative or member of staff where HASAW training is
not provided.

28.11.1 In relation to the Works, Project Co shall provide a report to the Board on
a quarterly basis setting out all information required in order to monitor
compliance with Project Co's obligations pursuant to Clauses 28.9 to
Clause 28.10.18.

28.11.2 In the event that Project Co fails to comply with the provisions of Clause
28.11.1, Project Co shall pay to the Board the sum of ||| G
— index linked, in respect of each report not provided.

Following the Actual Completion Date, Project Co and the Board shall mest to
raview the final report prepared in accordance with Clause 28.11.1. Whete any
sums are due to the Board, subject to Clause 28.13, they will be invoiced and paid
in accordance with Clause 28.17. No payment shall be made by Project Co to the
Board in respect of Clause 28.10 and 28.11 prior to the Actual Completion Date.

In the event of a breach by Project Co of Clause 28.10 or 28.11, the Board's sole
and exclusive remeady shall be the payments provided for in Clause 28.10 and
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28.14

28.15

28.18

28,11 and Project Ca's mexdmum liability in this respect shail be [ NG
inciex linkad.

If, following the Actual Completion Date and in relation to the Services, Project Co:

28,141 does not wink with 4 Iecal school or local schocks andfor colleges 1o

provide aducalional benedits by providing work experience places

r annum then Praject Co shall pay to the Board

E indax linkad, for aach year in raspact of which Projact Co fails
o mest ils obligalions in respect ol this Clause 28.14.1;

20.14.2 does not work with & local charlty or local charities by providing any one
or a combination of (3} stafl hours; (b) equipment; and/or (¢} donations
wlith an aggregate value of not less than

r annum, then Project Co shall pay to the Board
h index linked, for each year In respect of which Projact Co falls
o mest ils obligations in respect of this Clause 26.14.2,

20.14.3 does not anrol an apprenfice (or modem spprenfice) durlng each
Contract Year being the fiith, tenth, fiftesrth and twentisth anniversaries

of the Actual Campletion Dails, then Project Co shall pay the Board the
SLNTH th index linked, for each apprentice

not so enrclled; and

28.144 does not employ over the Operational Torm 10 new starts  then Project
Co shall pay to the Board the sum of [ GGG o>
Enked, for each new start not provided.

28.151 In relatlen to ihe Services, Project Co shall includa the information
required in order to monitor complianca with Project Co’s cbligations
pursuant ko Clauses 288 and 2814 to 2818 in the final Monthly Service
Req:ort for each Contract Year.

28.15.2 In the avent that Project Co 1ails to comply with the provisions of Clause

23.15.1I Pmﬁct Co shall pay to the Board the sum of |G
index linkad, in raspect of ¢ach failure to provide the
information in the relevant report.

The Board's scle and axclusive remedy in respect of veach ol Clause 28.14 and

Clause 28.15 shall be the payments provided for In Clause 28.14 and Clause

28,15 Tha maximum Rabilty of Project Co In this respect shall be
(Index linked), per annum.

Al payments due by Project Co to tha Board wder:

28171 Clause 28.10 and Clausa 28.11 shall become dua and payabls as a debt
on tha |ater of [a) thirty five {35) days of idantification of sums dus in the



report referred to at Clauss 28.11 above and/or the failure fo provide the
relevant report, as the case may ba; or {b) the Actual Complation Date;

28.17.2 Clause 28.14 shall become tue and payable as a debt within thirty five
(35) days of identification of sums due in the report referred o at Clause
28151, and

28.17.3 Clause 28.15.2 shali become dua and payable as a dabt within thirty five
351 daye of the dade of failure to provide the relevant repern.
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

DELAY EVENTS

20.1

20.3

If, at any fime, Project Co bacomas awara that there will be (or Is liksly to be) a
delay in completion of the Works, Project Co shall forthwith give notice to the
Board's Representative fo that sffect specifying the relevant defay or Impediment.
In refation to any such delay or impediment if the Board's Representative is
satisfied, or it iz determingd in accordance with Schedule Part 20 (Dispute
Resolutierr Frocedurs), that such delay or impediment has arisen ag a result of the
gccurrence OF a Delay Event, then, subject to Clausse 28.2, the Board's
Representative shall allow Project Co an axtension of ime equal to the delay or
mpediment caused by such Delay Event (taking it account reasonably
foreseeable consequences of the Delay Event) and shall revise the Completion
Cale accordingly but to avold doutd, there shall be no exlensian 10 the Project
Tarm as a result of any such delay or impediment,

Iif Praject Co is (or dalms o be) affected by a Delay Event:

28.21 it shall {and shall procure that the Project Co Paries shall) take and
continue to take all reszonable steps to ellminste or mitigate the
consequances of such an event upon the parfformance of its obligations
under this Agresment and, whsrg relevant, réasume perlomance o its
obligations affected by the Delay Event as soon as praclicalfe; and

2022 it shall neither be relieved from fiability under this Agreemend nor entitled
to any extenslon of lime for the purpese of Clause 28 (Delay Evenis) to
the extent ihat it is delayed or impaded due to its fallure (if any) to
comply with its obligations under Clavse 28.2.1 above.

Far the purposes of this Agreemsent, a Delay Event means any of the foflowing to
the extent in each casa that there will be (or is lkely to be) a dalay in completion of
the Fagilitles:

29,31 the occurrence of 8 Qualifying Change in relation 1o which it has biean
agréed or delemined that the implementation of the Board Change
would delay the cormplation of tha Facilities;

29.3.2 any beeach by the Board andior any Board Parly of any of the Board's
axpress obfigaticne under this Agreement o the sxtent In ach casa that
any such breach is not caused, or contributad 1o. by Project Co ar any
Project Go Party,

20.3.3 the exetution of works on the Site not forming parl of this Agreement by
the Board ar any contractors emplayed by the Board;

2834  opening up of the Works pursuant to Glauses 133 to 13.7 (inclugsive)
where such Waorks are not subsequantly tound to be defective {unless it
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29.5

29.6

i agreed or detorminad in aceordance with Schedule Part 20 (Lispete
Rescittion Procedurs) that the opening up of the Waorks was reagsonable
In the light ot other defects previously discovered by the Board);

28.3.5 Force Majeurs;

20.3.6  a Helief Event;

2837 a Relevant Change in Law relemed to in Clavse 3231 (Discriminaiory
Change in Law) and Clause 32.3.2 (Sperific Change in L aw);

28,38 the occurrence of circumstances desmed to be 4 Delay Event pursuant
to Clause 11.6.

Without prejudice to the genarality of Clause 29 (Dwiay Fvants), Projact Co shall
glve notice in wriling to the Boards Representalive a5 soon as d {or the
Confractor} can reasonably foresea a Delay Event occurring or, if the same is not
regsonably toreseaable, as soon as it {or the Contractor) shall become aware of a
Delay Event. Project Co shall within ten (10) Business Days atter such
notification, give further written details to the Board's Representative which shall
include:

2841  a statement of which Dalay Event the claim is basad upon;

2042  detalls of the circumstances from which the Delay Event arises;

294.3 detglls of the contemporary records which Project Co will malntain to
subsiantiate ts claim kar exira time;

2944  detalls of the consequences (whethar dirsct or indirect, financial or non-
firancial) which such Delay Event may have upon complation of the
Facilitias: and

29.4.5 detai's of any measures which Project Co proposes to adopt to mitlgete
the consequences of such Delay Event

Ag soon as possibk but in any event within five (5) Business Days of Project Co
{or the Contractor) receiving, of becoming aware of, any supplemental information
which may further subslantiate or support Project Ca's cfaim then, provided thalt
tha Gomplation Date has not otharwise already been revised pursuant to Claise
29.7, Project Co shall submit further particulars based en such informalkicn to the
Boarid's Representative,

The Beard's Fepresantalive shall, after receipt of weitten delzils under Clause
29.4, or of further particulars under Clause 29.5, be enlitled by nodice in writing to
requirs Projecl Co to provide such {further supporting particulars as he may
reasonably consider necessary. Project Co shall efford the Board's
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29.7

28.8

Representative reasonable facilities for investigating the validity of Project Co's
claim including, without limitation, onsite inspection.

Subjact to the provisions of this Clause, the Board's Representative shall revise
the Completion Date in accordance with Clause 29.1 (Defay Evenis} as soon as
reasonably practicable and in any event within five (5) Business Days of the later
of:

29.7.1 the date of receipt by the Board's Representative of Project Co's notice
given in accordance with Clause 29.4 and the date of receipt of any
further particulars (if such are required under Clause 29.6}, whichever is
the later; and

29.7.2 the date of receipt by the Board's Representative of any supplemental
information supplied by Project Co in accordance with Clause 29.5 and
the date of receipt of any further pasticulars (if such are required under
Clause 29.6), whichever is the later.

It Project Co has failed to comply with the requirements as to the giving of notice
under Clause 294, or has faled to maintain records or afford facilities for
inspection to the Board's Representative, then Project Co shall not be entilled to
any extension of time (and the Completion Date shall not be revised) in respect of
any period of delay by Project Co in giving notice or providing information under
Clause 29.4 andfor to the extent that its failure to maintain records or afford
facilities for inspection to the Board's Representative has prevented the Board's
Rapresantative from assessing the consequences of the Delay Event.

29.8.1 the Board's Representative declines to fix a revised Completion Date; or

29.82 Project Co considers that a different Completion Date should be fixed; or

20.8.3 there is a disagreement as to whether a Delay Event has occurred,

then Project Co shall be entitted to refer the matter for determination in
accordance with Schedule Pant 20 (Dispute Resolition Procedure).

Compensation

23.9

If the Delay Event is a Compensation Event Project Co's sole right to
compensation shall be as provided for in Clauses 20.11 to 29.13 inclusive. To
avoid doubt, no other Delay Event shall entille Project Co to receive any
compensation save as otherwise expressly provided in:
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2810

29.1

28.12

2081 Schedule Part 18 {Change Proiocol) in the case of a Dalay Event
referred to in Clause 28.3.1 {subject abways fo the provisions of Clausa

32 (Changes in Law}; or

299.2 Clause 32 {Changes In Law) In the case of a Delay Event relerred to in
Clavse 29.2.7

For the purposes of Clauge 29.9, a Compensalion Event means:

29101 any Delay Event referred to in Clause 29.3.2, Clause 28.3.3 or Clause
20.3.4 for which, in each case, it has been agreed or detarmined
pursuant to this Clause 29 (Dalsy Events) ihat Project Co Is enditted 10 an
extension of time; or

29.10.2 inthe perlod prior 10 the Actual Completlon Date, in circumstances wheare
there is no delay in completion of the Fachities any reach by the Board
and/or any Board Party of any of the Board's express cbligalions under
this Agreement v the extent thad such breach s not caused, or
contributad to, by Froject Co or any Project Co Party; or

23.10.3 the ocourrance of crcumstancas deemad to be 2 Companaation Event
pursuant 1o Clause 11.6.

Subject to Clause 2812, il it is agread, cr dslermined, that there has been a
Compensation Event, and Project Co haz incurred loss {including loss of revanue)
andlor axpense as a diract msult of such Compansation Event, Project Co shall be
antitled 10 such compensation as would place Froject Co in na better of worse
posiion than il would have been in had the relevant Compensation Event not
occured. Project Co shall promptly provide the Beard's Reprasantative with any
additional information he may require in order to detarmine the amount of such
compansatian.

Projact Co shall take all reasonabla steps g0 45 to minimige the loss andior
expense refarred o in Clause 29.11 in relalion ¢ any Compensation Event and
any campensation payable shall:

20121 exclude any amounts incumed or to be moumed as a result of any failure
of Project Co {or any Project Co Party) to comply with this Clausse 28.12;
and

29.12.2 be reduced by any amount which Project Co has recovered or will
racovar undsr any insurance policy (or would have recovered i it had
complied wilh the requirements of this Agreemant or of any pelicy of
inzurance required under this Agreament) which amount, to avold doubt,
shali not include any excess or deductibles or any amount over e
maximum amourd insured applicable to any such insuranca poticy.

The amount of any compensation due to Projact Co urder Clause 28.11 shall ba
agreed between the paries or, failing agreement, determined pursuant to
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30 RELIEF EVENTS

30.1

Schedule Part 20 (Dispuio Resolidion Procedure) and such compensation shall be

payable:

29.131

20.13.2

in respect of compensalion for & Compensalion Evend o the extent
resufting in Capital Expenditure being incurred the Board shall
compensate Project Co for the actual Capltal Expenditure incurred by
Praject Co within twenty (20) Buginess Days of its receipt of a written
demand ascompanied by a valid VAT invoice for the same by Projact Co
supperied by all relevant infomation; and

in all other cases in accordancs with Section 6 (Changing ihe Financial
Modeh of Schedule Part 16 {Change Protocod a3 if a Relevant Event
had taken place,

For tha purposes of this Agresment, subjact to Clause 30.4, Ralief Events mean
any of the: folkowing evenls:

30.1.1

3012

30,14

fire, explosion, lightning, storm, tempest, fiood, bursting or overtlowing of
water tanks, apparafus or pipes, ioniging rediation (to the exient it does
not constilute Force Majaure), earthquake, fict or civll commotion;

failure by any statutory undertaker, utflity company, local authority or
ofher like body to carry out works of provids services;

accidental Inss or damage 1o the Works andfor Facilities or any roads
servicing the same;

without prejudice to any obligation of Project Co to provida stand-by
power Faciltiss in accordance with the Board's Construction
Ragquiraments, the Service Level Specification, failuve or shortage of
power, fuel or transport;

tlockade or embargo falling short of Force Majeure;

the discovery of fossils, antiquities and human remains requiring action
In accordance with Clause 19 {Fossills and Antiguitles); or

officlal or unotficial sirlke, kockout, go slow or other digpute in each case
pensrally affecting the construction, bullding maintenance or tacilitize
rnanagemant industry {or a significant sector of that industry),

pravided in each case that such event dees not arise {diecly or indirectly) as a
resyit of any wilful act or delaull of the party claiming relief andfor (i) in the cage of
Project Co claiming relief, any Project Co Parly and (i) in the case of the Board
clalming relief, any Board Party.
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Subject to Clauses 30.3 and 30.4, no right of termination shall anse under this
Agreement by reason of any failure by a pady to perfomn any of s obligalions
undar thiz Agreemant to tha extent that zuch falure to parform acours because of
the occurrences of a Felief Event (and, 10 avnid doubt, and without prejudice to
Clause 30.9, unless expressly stated to the contrary In this Agresment, it ks
aclnowledged that all other rights and obligalions of the parties under this
Agreement remain unaffected by the occurrenca ol a Relief Evant).

Wilhout prejudice to Project Co's rights under Clause 29 {Dslay Events), Project
Co shalt only be relieved of s obligations under Clauses 12 (The Dasign,
Construction and Commissioning FProcess), 13 (Bight of Access of Board's
Represeniafive}, 14 (Programmea and Dates for Completion), 17 (Pre-Complation
Commissioning and Complefion) and 29 (Defay Evenis) by Delay Evenis in
accardance with Clause 29 (Delay Evenis),

MiIgation

304

30.5

Whera a party k (or claims to be) affectsd by a Relief Event:

3041 it shal take all reasonable steps 1o mitigale the consequences of such an
avent upon the performance of its obligations undar this Agresmant,
resuime performance of its obfigations affected by the Relief Event as
soon as praclicable and use all reasonable endeavours o remedy its
failure 10 perform; and

A04.2 It shall not be entitled 1o rely upon the rellef afiorded to it pursuant to
Clausa 20.2 of this Agresment to the axtent that it is not able to periorm,
ar has not in fact pedomed, ils obligalions under this Agresment dug o
it failwre {if any] fo comply with its obligations under Clause 2041
abova,

The parly claiming ralief shall serve written notice on the other party within five {5)
Business Days of it becoming aware of tha relevant Rellsl Event. Such initial
nolice shall give sufficient details to idantity the parffeular event claimed to be a
Relief Event.

A subsequant written notice shaill be served by the party claiming relief on the
other party within a further five (5) Businest Days of the notice referred to in
Clausa 30,5 which shall contain such relsvant information relating te the fajlure to
patform {or delay in perlorming) as is available, including (without kimitation} tha
effact of the Relief Event on the ability of the party to perdom, the action being
taken in accordance with Clause 3.4, the date of the ocourrence of the Rellet
Event and an estimale of the perod of time required to overcome it (andfor its
effects).

The party claiming relief shall notify the othar as soon as the consequences of the
Relief Evant have coased and of when perormance of ite atfacted obligations can
ba resumed.



31

308

30.9

If, following the issue of any notice referred fo in Clause 3006, the party claiming
relief receives or bacomes aware ol any further information relating 1o the Rallst
Evenl {and/or any failure to performy), it shall submit such furthar infomation to the
other party as soon as reasonably possible.

Ta aveid doubd, the occurrenca of a Ralief Event shall not entille Project Co to any
compensation.

FORCE MAJEURE

3.1

32

N2

For the purposes of this Agreement, Force Maleuns means any of the 1ollowing
overts or cirpumstances:

3113 war, civi war, ammed conllict or tarrorism; or

31.1.2 nuclear condamination unless in any case Project Co andfor any Project
Co Parly is tha sourca or the cause of the contamination; or

31.1.3  chemical or biolagical contamination of 1he Waiks andfor the Facillties
andrfor the Site irom any of the events referred to in Clause 31.1.1 above;
ar

31.1.4  pressurs waves caused by devices travelling at supersconic spesds,

which directly causes eithar parly o be unable to comply with all ar a material part
of its obligations undar this Agreemant.

Subject o Clauses 31.3 and 31.4 the pardy claiming refief shell be relieved from
llability under this Agreament to the axtent thad by reason of the Force Majeurs it is
nct able to perdorm its obligations under 1his Agresment, Fur the avoldance of
doubt (bt without prejudice to Clause 41 {Termihation Resulting from Force
Majoura)) the Board shall not be entitled to terminate 1his Agreement for a FProjest
Co Event of Delault if such Projoct Co Event of Defaull arises from a Force
Majeure Event.

Where a party is (or claims to be) affected by an event of Force Majeure:

31.3.1  itshall take 2l ressonable steps o mitigate 1he consequences of such an
event upon the performance of its obligations under this Agreement,
rasumne performance of ils obligalions affecied by the avent of Forca
Majeure as soon as practicable and use all reasonablke endeavours 1o
remady 13 failura to patform; and

31.3.2 W shall not be relievaed fram labillty under this Agreemant to the extent
ihat il Is not able to perform, or has not in fact performed, its obligations
under this Agmeement due to its lalura [ any) fo comply with its
obligations under Clause 81.3.1.
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314

315

31.6

N7

318

31.8

3110

Without prajudice to Project Co's rights under Clauss 29 {Dofay Events), Project
Co shall only be relisved from ite obligalions under Clauses 12 (The Design,
Construchion and Commissioning Process), 13 (Right of Agcess of Board's
Pepresaimative), 14 {Programwne and Dates for Completor) and 29 (Delay
Evonls) by Delay Evenls in accordance with Clause 29 (Delay Evenis).

The party claiming relisf shall serve written nolice on the other party within fiva (5)
Business Days of it becoming aware of the relavant event of Force Majeure, Such
Initiad notloe shall give sufficient delalls to dentify the paricular evend claimed to
be an event of Force Majeure.

A subsequant wiittan notice shall be servad by the pary claiming relisi on tha
other pary within a further five (5) Busthass Days which shal contain such
relevant Information relating fo the failure 1o perform {(or delay in performing) as is
available, induding (without limitation} the effect of the event of Force Majeure on
the ability of the party to perform, the action being taken in accordance with
Clause 31.3, the dale of the ocoumence of the event of Force Majsure and an
estmate of the period of fime required to overcome i {andfor ils effects).

The party claiming relief shall nodify the other as soon a3 the consequencas of the
event of Force Majeure have ceased and of whan performance of fis affected
abligations can be rasumad.

K, following 1he Bsue of any notice refermsd to in Clause 31.6, the party claiming
refied recaives or betomes aware of any further information ralating to the avent ol
Force Majeure [andfor any failire to perform}, i1 shall submit such further
information to the othar party as soon as reasonably possible.

MNothing in this Clause 31 shall aflect the Board's entlement tc make Deductions
in the peniod during which any event of Force Majeure is subsisting.

The parlies shall endeavour to agree any modificalions 1o this Agrsement which
may be equitable having regard to the nature of an event or evenis ol Force
Majeure. Schadule Part 20 (Dispule Resolution Procedurg) shall not apply to a
failure of tha Board and Project Co to reach agreement pursuant to this Clause
3110,
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PART 8: CHANGES IN LAW 5 CHANGES

CHANGES IN LAW

Goneral

321

Project Co shall take all steps necessary to ensure that the Project Operations are
performed in accordance with the lerma of this Agreemeni (including, without
limitation, Clauss 5.2.1) following anmy Changa in Law.

Relevant Changes in Law

32.2

Subject 10 Clause 32.4.3(8) and Clause 32.4.3(f) and on the occurrence of any
Reolevant Change in Law, the partiss shall bo entilled to seek adjustments to the
Annual Service Fayments to compansate for any ncrease of decrease (as the
case may bal In the net cost to Project Co of parforming the Project Operations.
Such adjustments (if eny} wll! be caiculated in accordance with and subject to
Clause 32.4,

Relevant Change in Law means any of the following:

32.31

3232

3233

the occurrence of any Discriminatory Change in Law having an Impact
on tha cosl of parformance of the Project Operations;

the coccurrence of any Specilic Change in Law having &n impact on the
cost of parformanca of the Project Operations; or

the occurrence, after the refevant date. of any Change in Law which
requires any work of alteration, addition, demolilion or axtansion or
variation in the quality or funcion of the Facilities which is not
Maintenance Wark or Lifecycle Replacemant or work which Project Co
would otherwize be required to undertake to comply with its obligations
undar this Agreameant. For the purposes of this Clause 32.3.3, the
relevan date shafl be the later to ocour of the Complefion Dale and the
Actiial Completion Date, save where the Actual Completion Dale s
delayed by a Compensation Event, a Delay Event referred to in Clause
20.3.1 or by a Delay Eveni refarred 10 In Clause 29.3.7, In which case
the refevant date shall be the later 10 occur of the Complstion Date and
tha dale on whfch tha Warks would have bean compisted in accordanca
with Wiz Agreement had 1he retevamt Compensation Event or Delay
Event not occurred,

provided thad:

() such Change in Law {or. in the case of a Specific Change in
Law, change lo an NHS Requiramant, as the case may ba)
was not reasomably foresseable at the date of this Agreement
by &n exparienced contractor perorming operations similar to
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the relevant the Project Operations, on the basis of draft bills
published n Govermment green or white papers or other
Govemment departmental consultation papers, bills, draft
stetutory  ingtuments o draft Instuments or  proposals
published in the Cificlal Journal of the European LUnion, in each
case published:

(i) prior to the date of this Agreement; and

fii)) in substantially the same form or having substantially
ihe same effect as the Relevant Change in Law; and

ib) a Change In Law relaiing to the application for, coming inio
gffect, terms, Implementation, repeal. revocation or otherwise
ol any Plenning Permission shall not ¢constitute a Relevan
Change in Law.

On tha occurtance of a Relevant Change in Law:

3241

3242

32.4.3

either party may give notice tc the other of the occurrence of the
Ralevant Change in Lawr;

the parties shall mest within fifteen (15) Business Days of tna notlce
raferred to in Clause 32.4.1 10 consult and sesk (o agrea the effect of the
Rejovant Change in Law. [T the parties, within ten {10} Business Days ol
this mesbng, have not agreed the occumence or the effect of the
Pelevant Change in Law, either parly may refer the question of whethar
a Relevant Change [n Law has occurred or the effect of any Relevam
Change In Law for resolution in accordance with Schedule Part 20
(Lispuite Resoiulion Procedurg); and

within tan (10) Businzss Days ol the agreemant or determination referred
to in Clause 22.4.2 shove, the Board's Representative shall iasue a
Board Change Notice and the relevant provisions of Schedulz Part 18
{Change Profocod) shall apply exceqt that:

(@) Project Co may give notice to the Board's Representative that it
vhjects to such a Board Changs MNotica only on the grounds
that the implamentation of the Changa would nel give offect to
or ¢comnply with the Relevant Change in Law;

{B) the Board shall (i) sgree the implementation of the Low WValkre
Change, or {i} conflirm the sstimate 1or the Madium Value
Change, ¢r (i} agprove the High Value Change Stage 2
Submission, (85 appropriale) in respect of the Change n
accordance with the relevant provisions of Schadule Part 16
(Change Profocod,



General Changw in Law

32.5

(c)

{d)

(e}

the provisions of Clause 11 {Canseniz and Planning Appraval)
shall apply;

the Board shall not be entitied to withdraw any Board Change
Nofice or its agreement as to the implemnerniation of the Low
Valus Change, confirmation of an estimate for the Madium
Valug Changs or approval of a High Yalue Change Slage 2
Submission {az approptiate}, lesued In accordance with this
Clause 32.4;

Froject Co shall, without prejudice to s @eneral cbligation 1o
comply with the terms of this Agreement:

] wse all reasonablz endeavours o mitigate the
atdverse afferts of any Ralevant Change in Law amd
take all reasonable sleps to minimise any increase in
costs arising from auch Radevant Change in Law; and

(ify wse all reasonable endeavours to take advaniage of
any positive or bensficial offacts of any Relevant
Change in Law and take all reasonable steps fo
maximise any reduction in costs arsing from such
Balavant Change in Law; and

any compensation payable, or reduction to the Annuat Service
Payments, shall be calculated in accordance with the relevant
mrovisions of Schadule Part 16 (Change Frotocol) provided
that:

(i) the amount of any compensation payable; or
(i) the amoumt by which the Annual Service Payment is
o be reduced,

shall not fake into account any amounts incurred or 1o be
incurred as 8 result of Project Co's failure to comply with
Clauss 32.4 3(e) above.

Either party may give nolice ko the other of the need for a Change which is
necassary in onder to enable Projact Co to comply with any Change in Law which
is not a Relevant Change in Law, in which svenl:

3251

the parties shall meet within fifteen {15} Business Days 1o consult and
seek to agree the effect of the Change in Law and any Change requirad
a5 a consequence. If the parties, within ten {10) Business Days of thig
meeling, have not agreed the ocourrence or the effect of thwe raelevant
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Change n Law, either party may refer ihe quastion of whelhar a Changea
in Law has cccurred or the sffact of he Chenge In Law for resolulion in
accordance with Schedula Par 20 (Disputa Rasaluiion Protedure); and

32.5.2 within tan (10} Business Days of Ihe agreement or deiermination refarred
to in Clause 32.5.1 above tha Board's Representative shall, il it is agreed
or determined that a Change & required in order o comply with the
Change in Law, lssue a Board Change MNotice and the relevant
provisions of Schedule Part 16 (Changs Prolocoh shall apply excapt
that:

(@} Project Co may give notice ko the Board's Representative thak it
objecia to such a Board Change Notice only on the grounds
that the implementation of the Change would not glve effect {o
of comply with the Change in Law;

{b) the Board shail {i) agree the implementation of the Low Value
Changs; or (i} confirm the astimate for the Medium Value
Changs; or (i) approve the High Value Change Stags 2
SBubmission, (as appropriate} in respect of the Change in
accordance with 1he relevant provigions of Schedule Part 16
{Charnge Frotocoly:

(<) the provisions of Clause 11 (Consends and Planning Approval)
shall apply;

{d) the Board shall ol be enlitled 1o withdraw any Board Change
Notice or Hs () agreemen as to the implamaniation of the Low
Valug Change; or (i) confirmation of an estimate for the
Medum Value Change: or {iil} approval of a High Value
Changa Stage 2 Submission (as approprigie), issued in
accordance wilh this Clause 32 5§ (General Changes in Law);
and

) Project Co shall not be enlitled to any payment or other
compensation ¢r relief from any performance of lts obligations
under this Agreemeant in respect of such Changa in Law or
associated Change (or the consequences of edther).

33 CHANGE PROTOQCOL

The provigions of Schedule Part 16 (Changa Protocol) shall have effect in respecl of
Changes except s otherwise expressly provided in this Agreament.
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PART 5: FINANCIAL

PAYMENT

Service Payments

341 Project Co shall not be enditiad {o recaive any Monthly Service Payments until the
Payment Commencement Date, Sublsct to the provisions of this Agreement, the
Board shall pay Profect Co the Monthly Service Payments in regpect of each
Coniract Month following the Payment Commencement Date in accordance with
the provisions of Schedule Part 14 [Payment Mechanism).

Invoicing and payment arrangements

242 The provisions of this Clause 24.2 apply to the issue of invoices in respect of the
Monthly Service Payment by Profect Co under this Agreement:

42,1 On or before the gighth (8) Business Day of gach Conlract Month Project
Co shall submit to the Board an invoice ("Monthly Invaice”) aggregeating
the following:

{a) e Monthly Seérvice Payment lor that Contract Month,
caleulatad in aceardance with Section 2 (Calcivaiion of Senvco
Payments) of Schedule Panrt 14 {Paymen Mechanism);

[{23] adjustments 1o reflect previous over-paymenis and/or under-
payrnents (each adjusted stated separataly):

(c) any other amounts due by one party to the other {and whers
owed by Project Co showing as a negative figure);

{d) any VAT payable in respect of the abova amaounts;
=) Mot used;
(f) as a negative figure, in respect of the Monthly Invoice issued

during 1he final Contract Manth only, an amount equivalent 1o
wice the monthly average of the Deductions incurred in the
previous aix Contract Manths ("Estimated Deductions”),

and setiing out the dak of the invoice, the dug date for payment of 1he
invoice and the account to which payment is o ba made together with
supporting information thal clearly sets oul the derivation and calculation
of amounts relerred 1o in the Monthly Invoice.



34.2.2

34.2.3

34.2.4

34.2.5

Subject ko Clauses 34.2.3 and 34.3 and the submissicn of the supporting
information referred to in Clavse 34.2.1, whera a Monthly Invoice shows
a nat amount owed by the Board to Froject Co, the Board shall pay the
amount of the Monthly Invofca on or bafore tha last Business Day of the
month i which such Wondhly Inwoice was issued {following its
submission and dalivery of a valid VAT invoice in rogpect thereof).
Whera a Monthly Inyoice shows a net amount ewed by Project Co o the
Board, Project Co shall pay thad amount fo the Beard on or befare the
last Buginess Day of the month during which that Monthly Inveice was
iscued or, at the option of the Board, carry forward that amount to the
nexi Monthly Invoice ke reduce amaunds which would otherwise be owed
by the Board to Project Co.

Within 10 Business Dayg of the Expiry Date, Project Co shall provide to
tha Board a Monthly Servica Raport in respect of the final two Conltract
Months. If the Deaductions incurred in the final two Coniract Moaths
exceed the Estimated Deductions, Project Co shall pay to the Board an
amount equal to the excess within twenty (20) Business Days of recaipt
of an invoice therglor. If the Estimated Deductions excesd the
Daductions incurred in the tinal two Contract Months the Board shall pay
to Project Co an amount ecuual to the excess within iwenty [20) Business
Bays of receipt of an involce therefor,

On or before the [l Business Day of sach Contract Month Project
Co shall submit to the Beard a Monthly Service Repert in respact of the
immeadiately preceding Contract Morth. The Monthly Setvica Report
shall sel ott, in respect af the immeadiately preceding Contract Month:

(a) details of each and the aggregate amount of all Deduclions
incurrad in relation 1o Parfommance Failures;

(b details of sach and the aggregate amount of all Daductions
mcurred in relation to Availability Failures;

{c} other information detaled in Schedula Pard 12 (Senvice
Renjuiremants).

The parties shall endeavour to agres the contends of a Manthly Sarvice
Reparl within len (10) Business Days of its subrnission in accordance
with Clause 34.2.4, falling which elther party may refer the matter to the
Disputa Resolution Procedure.

Mannay of payment

34.3

Disputes

All payments under this Agreement shall be made in Pounds Siering by electronic
transfer of funds for value on the day in question to the bark account of the
reciplert {located in the United Kingdom) spacified in the retovant inveice, quoting
the Invoice number against which paymaent is made.

73



35

344

i the Board {acting in good faith) disputes all or any part of the Monthly Sendoe
Payments calculated In accordance with Clause 34.2 {Involcing and Payment
Arrangamerts), tha undisputed amount of The Monthly Service Paymant shall be
paid by the Board m accordance with Clawse 34.2 (imvoicing and Fayment
Arrangaments) amd |he provisions of this Clause 34.4 shall apply. The parties
ghall use all reasonable endeavours to regolve the dispute in guastion within ten
(10} Business Days of the digpute atising. If they fail g0 to resolve it, either party
may réter the matter to the Dispute Resolution Procedure. Foflowing resolution of
the dispute, any amotunt agreed or determined 1o have bean payable shall ba paid
forthwith by the Board to Project Co, together with interest on such amount
caleulated in accordance with Clause 34.5 (Lale Payments).

Late Payments

345

4.6

Each party shall be entilad, without prejudice ta any other right or remady, to
recaive intarast an any paymant not duly made pursuant to the terms of this
Agreement on the due date calcufated from day to day al a rate per annum equal
to the Delault Interest Rale and including from the day after the date on which
paymient was due up to and including the date of payment.

Sublect to Clause 46.12, whensver any sum of money shall be agreed, or
determined, as due and payable by Project Co o the Beard, such sum may at the
Board's discrefion be deducted from or applied to reduce the amount of any sum
then due, or which at any time afterwards may become dus, to Profect Co from the
Board uncler this Agreement provided that the Board has ghven Project Congl less
than fiva (5) Business Days' notice of its intantion to daduet or apply such sum.

Whenever any surm of money ehall be agreed, or detemmninad, as due and payable
by the Board i Project Co, such sum may at Project Co's discration be detscted
from or appliad 1o reduce the amount of any sumn then due, or which at any time
afterwards may become due, from Project Co to the Board under this Agreemant
provided that Froject Co has given the Board not $e5s than five (5] Buginess Days®
notice of its intantion te deduct or apply such sum.

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

All arnounds stated o he payabla by either party under this Agreament shall be
eniclusive of any VAT propeny chargaable on any amount.

Each party shall pay to the other party any VAT properly chargeable on any supply
made to it under this Agreemant provided that it shall first have recelved from the
other party a valid fax invoice in respect of thal supply which complies with the
recpiraments of Part [l VAT Regulations 1955,
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353

354

35.5

358

35.7

If sither party (refamad 10 in this Classe as the "First Parly"} shall consider that
any VAT which the other party (referred to in this Clause as the "Second Parly™)
claims 10 be properly chargeable to the First Parly In connection with this
Agreement |5 not In fact propetly so chargeable, the First Party shall be entited to
requira the Second Party ta obtain a nyling from the Commissioners for Customs
and Excise (or, if ralevant, such other body as is charged at the time with the
colection and management of VAT) (referred to in thiz Clause as the
"Commissioners®} as o the VAT (If any) propearty so chargeabls. The Second
Party shall forthwith reguest tha Commissionars for such a ruling.

Tha following further provisions shall apply In respect of the application for a suling
in accordance with Clause 35.3:

3541 prior fo submifing s reques! for such a miling and any furher
communication to the Commisgicners in connection with the obiaining of
the ruling, the Second Party shall first obiain the agreement of the First
Party to the contents of such reguest amnd any such further
communicalion, guch agreament not to be unreasonably withheld of

delayed;

35.4.2 te Second Pany shall provide 1o the First Party copies of all
communications received from the Commissioners in connection with the
application for a ruling as soon as practicable after receipt; and

36.4.3 thoe Second Pariy shall use all reasonable endsavours {(ncluding without
limitation i  peovision of such  additional informalion as the
Commissioners may require) 0 obtain such a wling as socon as
reascnably praclicable following the initial request,

If a reling is required by the First Party under Clause 35.3, the First Party shall not
be obliged to pay the VAT so claimed by the Second Party unless and until &
ruling is received trom the Commissinens which states that a sum of VAT (the
"WAT Sum") Is properly so chargeabla or the Commissioners stale that thay are
nat prepared to give any ruling on the matter. In this case, then subject to Clawses
35.6 and 35.7 and provided that the First Party shall first have recaived a valid tax
inwgice which cemplies with the requirements of Part 1l VAT Regulations 1985 and
which states the VAT Sum to be the amount of VAT chargeabla to the First Party,
the First Party shall pay the VAT Sum (and any interast or penclies atiributable to
the VAT Sum} 1o the Second Party,

If ther First Party disagraes with any ruling obtained pursuant to Clause 35.3 by the
Second Party from the Commissioners, iben tha Second Party {provided thet it is
Indernnified 1o ts reasonable satlstaction against all cosiz and axpenses including
Interest and penaftes which it may incur in ralation thersto} shall take such aclion
and pive such informaticn and assistance 1o the First Party as the First Party may
require to challenge such ruling or otherwise to rasist or aveid the imposition of
YAT on the relevant supply.

The lolfowing further pravisions shall apply if the First Party shall exercise its rights
under Clause 35.6:
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35.7.1  the action which the Firgt Party shall be entitled 10 réquire the Second
Farty to take shall include {without limitation) contesting any assessment
to VAT or other relevan! determination of the Comnmissioners balore any
VAT tibunal or court of compedert jurisdiction and appealing any
|udgement or decision of any such fribunal or court;

35.7.2 I the Secomd Pariy shall be required o pay 1o or deposit with the
Commissioners a sum agqual te the VAT assessed as a condition
precedent to fts pursuing any appeal, the First Party shail, al its election,
aither pay such sum o the Commigsionars on bahall of the Sacond Party
or on receipl of proof in a form reasonably satisfactory o tha First Party
that the Second Party hag paid such sum 1o or deposited such sum with
the Commissicners the First Party shall pay such sum (o the Second
Party;

35.7.2 save as gpecifically provided in Clause 35.5, the First Party shafl not be
obliged to pay to the Secord Party any sum in respact of the VAT in
dispute to the Second Pary or In respect of VAT an any further supplies
made by the Second Party to the First Parly which arg of the same type
and raise the same issues as the supplios which are the subject of the
relevant dispute unless and uniil the final outcome of the relevant dispute
Is that it I elther datarmined or agreed that VAT I8 propery chareabla
on the relevant supply or supphes; and

35.7.4  tha Second Party shall aceount to the Flrat Party for any costs awarded
1o the Bacond Party on any appesal, for any sum paid to or deposited with
the Commissioners in aceondancs with Clause 356.7.2 which is repsayable
o the Second Party and for any interest 1o which the Sacond Party is
enlitled in respact of $ueh sums.

Changes in recoverability of VAT

36.8

Subject to Clause 35.9, K, following & Change in Law, Fra|act Co becomes unable
to recover VAT attributable to supplies 1o be made to the Board by Project Co
pursuamt 1o this Agreement, tha Board shall ensura that Project Cao is left in no
better and no worse position than it wouwld have been had such Change in Law not
ocoumad (including but not lmited to making such amendments to this Agreement
a% Project Co and the Board shall agree acting reascnaily), provided that Project
Co shall use 2l reasonabla endsavous 10 métigate the adverse effects of any such
Change in Law.

The provislons of Clause 35.8 shall apply only if {and to the extent thal} the
Change in Law wes not reasonably foreseeable at the date of this Agreement by
an experenced contractor performing operations similar 1o the relevant Works on
the basls of draft bills published in Governmant gresn or whits papers or other
Government deparmental consultation pagers, bills, draft statutory instruments or
draft instremants or proposals published in the Odficial Jeumal of the European
Unlon, in #ach case publshed:

359.1  prior io the daia of this Agreasment; and



35.9.2  in substantlatly the same form as the Changs In Law,

Construcllon Industry Tax Deduction Scheme

3510  This Clause 35.10 (Constmiction indusiry Tax Deduction Scheme) rolates 1o the
Conslruction Industry Tax Deduction Scheme:

35.10.1 Inthis Clausa 3510 (Construction Industry Tax Deduction Scherne) (but

not atherwise):
{a) "the Act" means the Finance Act 2004;
ib) "the Regulations” meang the Income Tex {(Construction

Industry Scheme) Ragulations 2005 (S] 2005/2Q45);

{c) "the Legisiation" means Chaptar 3 Part 3 of the Act and the
Regulations, 1aken together;

(d) "Contractor® means a person who s a contractyw for the
purposas of Chapter 3 Part 2 of the Act; and

(e "sub-contractor maans & person who is a sub-contractor for
the purposes of Chapter 3 Part 3 of the Act.

3510.2 Each of the Board and Projact Go shall comply with the Legislation.

35103 If any payment due from the Board to Project Co under this Agrasment is
a conltract payment under section 80{1) of the Acl, then the Board, as
Contrachor, shall {not later than fileen {15) Business days before the first
such payment fs due to be mage) verdfy, in accordance with paragraph 8
of the Regulations, whelher the sub-conbractor ks registered for gross
paymert or for payment undsr deduction or i nol registered under
Chaplor 3 Part 3 of the Act.

36.10.4 If any payment dus from the Board to Project Co under this Agreament is
g contract payment under saction 80{1) of the Act, then:

(&) if Projsct Go iz registerad for gross payment under section
B3{2) of the Act, the Board shall make a payment o Projec! Co
without any deduction;

b} if Project Go is not registersd for gross payments under section
83(2) of the Act, the Board shall make a payment lo Project Co,
subject to the deduction of the relevant percentage in
accondance with seclon 61(1) of the Act, and thereupon
Clause 35.10.8 below shall apply.

I
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33105

35106

35107

35108

35.10.9

if any dispute arlses between the Board and Project Co as to whelher
any payment due by the Beard o Project Co undar this Agréement is or
is not a contract payment by virfue of the exemption in Regulation 23 of
the Regulations, the parties will jointly apply 0 HM Revenue and
Cusioms for & writlen ruling and until such ruling is received it shall be
assumead that such payment 1s a contract payment and the provisions of
Clavse 35.10 (Construction Industry Tax Deduction Schome) shall apply
accordingly.

The Board shall be entitied to make a deduction at the rate specified in
section 51(1) of the Act or at such other rate as may be in force from
fime 1o time from the whole of any payment 1o Project Co {and not just
that part of such payment which does not reprasent the direct cost to
Project Co or any other person of materials used or 1o be used in
carrying out the construclion operaticns 1o which the relevant payment
refates) unkess phaor to making such peyment tha Board shall have
raceivad written confirmation from HM Revanus and Customs (obtained
by ard at the expense of Project Co} in a form which is reasonably
salisfactory to the Board directing the Board to make the deduction
againgt only a speciied amount ar proportion of any such payment fo
Projact Co.

Wheng any error or omission has ocourred in caleulaling or making any
payment under this Clause 35.10 (Consiruction industry Tax Deduction
Echwoumne) then:

{a) in the case of an over deduclion, the Board shall correct that
arror by repaymant of the sum over deducted 1o Projact Co;
and

ib} in the cass of an undar deduction, Project Co shall correct that
armgr or omission by rapayment of the sum undar deductad to
the Board.

The Board shall send promptly to H M Revenue & Customs any relums
rsquirad by the Legisiation, and shall provida to Projact Co a payment
slatement (where appropriate) and/or such other irdormaiion as may be
required by the Lagislation in relation to any contract payrment.

K compliance with this Clause 35.10 involves the Board or Project Co in
not complying with any olher of the terms of this Agreement, {hen the
provisions of ihis Clause shall prevail.

PAYMENT OF SURPLUSES AND COMPLIANCE WITH NFD REQUIREMENTS

Praject Co shail:

A subject ke the provisos, obligatlons amd restrictions comained in its Articles of
Associafion pay the Surplus available as at sach Surplus Pavmend Date fo the
Authority as a rebate of the Monthiy Senvice Payments for the Condract Year mosk



6.2

recently ended prior to the reéevanl Surplus Date) or to such other pary as the
Authority may in its abgolute discretion direct, in either case within 30 Business
Days of the ralevant Surplus Payment Date; and

comply with the NPD Requiremnants at all times throughout tha Prejact Term.

FINANCIAL MODEL

v

37.2

Unless otherwise agroed hatween the paries, any amendments io the Financial
Modal shall reflect, be consistent with and be made only in accordancs with the
provisions of this Agreament, and shall in all casas be subject to the prior wiitten
approval of the Board (stch approval not to ba unreasonaldy withhedd or delayed).
In the event that the paries fall fo agree any proposed amendments to the
Flhancial Modeal, the matter shall be roferred for rasolution In accordance with
Schedule Part 20 (Dispule Resollifion Frocodurs).

Following any amendment of the Financial Model in accordance wath this
Agreement, Project Co shall promptly deliver a copy of the revised Financlal Model
to the Board in the same form as the ¢riginal foom {or such other form 83 may be
agresd by the partias from tims 0 time).

RECORDS AND OPEN BOOK ACCOUNTING

HAecords and Reporis

The provisions of Schadule Part 19 (Record Provisions) shall apply o the keeping ol
records and the making of repors.
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PART 10: TEAMINATION

BOARD EVENTS OF DEFAULT

391

Far the purposes of this Agreement, Board Events of Default means any of the
following svents of circumnstancas:

3911

39.1.2

3813

39.14

the Board is in material breach of its obligations under Clause 8 {Maiure
of Land Intsrests) (other than @8 a consaquence of a braach by Project
Co of its obligalions under this Agieement) and such breach materally
adversely aflects the abillty of Project Co to perform its materel
obligations under this Agreement for a continuous periad of not [ass than
thirty (30) Business Days: or

tha Board jails 1o pay any sum or sums due to Projact Co wnder this
Agresment {which sums are not in dispute} which, aithar singly or fn
aggrégale, exceed({s) the amount of the Monthly Service Payment from
tima to tima and such fallure continues for thirty {30) Businass Days from
raceipt by the Board of a nottca of non paymant from Project Co; or

tha Board is in breach of its cbligations under Clause 57 .4; or

an Advarse Law or a Proposal for an Adverse Law being made.

Project Co's opfions

392

On the occurrence of a Board Event of Defaldt, or within a reagsonable time afier
Project Co becomes aware of the same, and while the same is still subsisting,
Project Co may, atits opfion:

a38.2.1

39.2.2

in respeact of execution of the Works, suspend perormance by it of its
cbligations under this Agreament until such time as the Board shall have
demonsirated fo the measenable salisfaclion of Project Go that It s
capable of performing, and will perform, s obligations under this
Agresment; or

serva notice on the Board (or such other party as may be notified in
advance in writing by the Beard fo Project Co} of the occumence (and
spacifying details] of such Board Event of Defaulf. If the ralevant matter
or clrcumnstange haa not been rectified or remedied by the Board (cor
otherwise) in respect of Clause 39.1.1, or Clause 39.1.3 within sixty (60)
Business Days of such nofics, and in respect of Clause 39.1.2 within
thirty (30) Businass Days of such nofice, Projact Co may serve a further
notica on the Board {or its subsliiute notified in accordance with this
Clausa 39.2.2) ferminating this Agreamant with immadiate offect.
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3.3

Froject Co shall not exercise or purport to exercise any right to teminala this
Agreement for accept any repudiation of this Agreement) except as expressly set
out in this Agreement.

PRQOJECT CO EVENT OF DEFAULT

Project Co Evant of Default

40.1

For the purposes ol this Agreament, Project Co Evant of Detault maans any of the
following events or circumstances:

Insolvency

Long stop

Dafault

40.1.1

the oceurrence of any of he following events in respect of Projert Co,

namely:

)

(b}

()

{d)

)]

any arangemen of cormposilion with or for the Beneili of
craditors (including any voluntary arrangament as defired in
the Insolvency Act 195€) being entered into by or in relation to
Project Cex,

a receiver, administratar, adminlstrative receiver or other
encumbrancer taking possession of or being appointed over, or
any distress, execution or other process being levied or
enforced {amd not being discharged within tan {10} Business
Days) ypon, the whole or any meteral part of the assebts of
Project Co;

Praiset Co canging to cany on businass,

a petition being prassnted (and not being dischangad within
twenty (20% Busthess Days), or a resolution being passed or an
order being made for the administration or the winding up,
bankrnupley or dissolution of Project Co; or

[f Project Go shall suffer arw event anelogous to the events set
out in Clauges 40.1.1{8) 1o {d) in any jurisdiction in which it is
incorporated or rasident;

Project Co failling to achieve the Actual Completion Date within a period
of eightean (18) months afer the Completion Date;

4



40.1.2

40.1.4

Health and safaty

40.1.5

ta) Projact Co committing a material braach of its obligations under
this Ageeement which has a material and adverse effect on the
delivery ol the Board Services (ohher than as a consequence of
a breach by the Board of its obligalions under this Agresment);

(b} Froject Co wiltully breaches Schedule Part 23 (Reffnancing);

Prolect Co abandoning this Agreement;

at any time after the Actual Complation Data Project Co commilting a
material breach of its obligations under this Agresement {other than as a
consequence of a breach by the Board of its obligations under this
Agreement} which results in the criminal investigation, prosecution and
conviction of Project Co or any Project Co Party or the Board undér the
Hezlth and Salety Regime (an "H&S Convidlion") provided that an H&S
Conviction of a Project Co Party or the Board shall not constitute a
Project Co Event of Default If, within ninety {90} Business Days from the
date of the HAS Conviction (whether or net the H&S Conviction is
subject to an appeal or any Judber judicial process), the involhement in
the Projest Operatione of each relevant Projecd Co Party {which in the
case of an mdvidual director, officer or employes shall be deemed 1o
include the Praject Co Party of which that parsan Is a dirsctor, officer or
employes) is tenminated and a replacermant is appointed by Project Geo in
accordance with Clause 57.5 (Sub contracting);

In detemmining whether o exarcisa any right of termination o right 1o
raguire tha termination of the engagetnent of a Prolect Co Parly pursuant
to this Clause 40.1.5, the Board shall:

{a) act in & reasonablke and proportionate manner having regard to
such mattors as the gravity of any offence and the identity of
the person committing it; and

(b} give all dus consideraticn, where eppropriate, to acticn other
than termination of this Agreement;

Change in Control

40,16

Assignation

the occurrence of any Change in Control which I2 prohibited by Clause
&8 [Ownarship Information and Changes in Control);



40.1.7  Project Co failing to comply with the provisions of Clauses 57.2 or 57.5;
Deductions

40.1.8 in each of any three Coniract Monihs in any slx conseculive Contract
Moniiis Project Co has suffered Deductions equal 1o or grealer than
- percent of the Arnual Sarvice Paymant for the current Contract
Year; or

Warning Notices

4019  Project Co is awarded a lotal of five (5) or more Waming Molices in any
petiod of 12 consacutive manths; or

Payment

40.1.10 Project Co failing to pay any sum or sums due 1o the Board under this
Agresaament {(which sums are not in dispute} which, either singly ar in
agaregate, exceed(s) £20Q,000 {index linked) and such failure continuas
for sixty (80) Business Days from receipt by Project Co of a notice of non
payrment from the Board; or

Insurance

40.1.11 a breach by Project Co of its obllgation to take cut and maintain the
insurances required by Clauses 53.1 and 53.2,

Notification

40,2 Project Co shall notify the Board of the occurrence, and details, ol any Project Co
Event of Dafaull and of any avent or gircumstance which s likely, wilh the passage
of ime or otherwise, o consiitste of give rize to a Projact Co Event of Default, in
silher case promptly on Project Co bacoming avars of its occurrence,

Board's options

40,3 Cn the occurrence of a Project Go Event of Default, or within a reasonable time
after the Board becomeas aware of the same, and while tha same is subsisting, the
Board may:

40.3.1 in the case of the Project Co Events of Default referrad to in Clausas
40.1.1 (nsnivency), 40.1.2 (Long Stop), 40.1.3(b), 40.1.5 (Heaith and
Safehy), 4016 (Change In Conirofl, 40.1.7 (Assignatior), 40.1.8
(Deductions) 40.1.9 {(Waming Notices), or 40,110 {(Paymeni), tarminate
this Agreement in its entirety by nctice in writing having immeadiate effect;

83



40.3.2  in tha case of any Project Co Event of Defaul refarrad to In Clause
401 .3(a) and 40.1.4, serve notice of default on Project Co requinng
Project Ca at Projact Co's aplion either;

(a) o remedy the Project Co Event of Default referred 1o In such
notica of delauk {if the same s continuing) withine bwventy (20}
Business Days of such notice of defaull; or

{b) to put forward within twenty {20) Business Days of such notics
of defauti a reasonable programme (set out, if appropriate, in
stages) for remedying the Project Co Evend of Default Tha
programme shall specify in reasonable detail the manrer in,
and the latest date by, which such Prejact Co Event of Dalault
is proposed to be remedied (Praject Co shall ondy have the
option of pulting forward a programme in accordance with this
Clause 40.3.2(k} if it first nolifles the Boeard within en (10}
Business Days of such notice of default that il proposes o do
s0); and

402.3 in the case of any Project Co Event of Defaull referred 1o in Clause
40.1.11 {insurance) serve nolice of default on Profect Co requiting
Project Co to remsdy the Project Co Event of Dedault (if the sams s
continuirxg) within twanty (20] Business Days of such natica of default.

Reamedy provisions

40.4

40.5

Where Project Go puts forward a programme in accordancs with Glause 40.3.2(b),
the Board shal have twenty (20) Business Days from recaipt of the same within
which to nofify Project Co ({acting reasongbly} thal it does not accepd the
programme, fading which the Board shall be deemed to have acceptad the
peogramme. Where the Board notifies Project Co that it does not accept tha
programma as [aeing reasonabls, the paties shall endeavour within the toflowing
five {5) Businass Days 1o agres any necessary amendments Lo the programme put
forward. In the absence of agreement within five (5) Business Days, the question
of whether the programme {a& the same may have been amended by agresment)
wilk remexdiy the Project Co Bvent of Delault in a reasonable manner and within a
reasonable time period {and, if not, what would be a reasonable prograrmme) may
be referraed by either party for rezolutlon in accordance with Scheduls Part 20
(Dispute Resolulion Frocedure).

4051 the Project Co Event of Default nolified in &2 nolice of default served
under Clause 40.3.2 or Clause 40.3.3 (as the case may be) is not
ramedlied bafore the explry of the period referred io In Clause 40.3.2(8)
or Hause 40.3.3 (as appropriate); or

40.52 where Projoct Co puts forward a progmmmma pursuani fo Clause
40.3.2(b) which has been accepted by the Board or has been
determnined to be regscnable and Project Go 1ails to achisve any alement
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of the programme o the end date for the programme (as the case may
bay; or

40.5.3 any programme pul forward by Project Co pursvant io Clause 40.3.2(b)
i5 rejected by the Board as not beng reasonable, and the Disputs
Resoclulion Pracedure doesa not find against that rejection,

then the Board may terminate this Agresment in Hs entrety by written notice to
Project Co with immediate effect. Provided that for the pumoses of Clause 40.5.2
if Project Co's performance of the programme is adversely affectsd by the
oceurrence of Forca Majsura, 2 Relief Event or an Excusing Causse then, subject
to Project Co complying with the miligation and other requirements in thia
Agrsement conceming Force Majeure, 8 Reliaf Event or an Excusing Cause (as
the case may ba), the time for peformance of the programme or any ralsvant
elarmant of it shall be desmed to be extended by a period aqual to the delay
causad by Force Majeure, the Relief Event or the Excusing Cause (as the case
may be] which is agreed by the paries or determined in accordance with Schedule
Part 20 ( Dispute Resolution Procedura).

Board's costs

40.6 Project Ca shall relmburse the Board for all reasonable costs incurred by the
Board in exercising any ol its rights pursuant fo this Clause 40 (Profact Co Event
ol Defauty (including, without limitation, any relevant increased administrative
expenses). The Doard shall take reasonable steps to mifigate such costs.

40,7 The Board shal not exercise, or purport to exerclge, any righi 1o lerminate this
Agreament except as expressly sot out in this Agreement. The rights of the Board
{to tarminate or olhemise) under this Clause are in addifion {amd without
prejudice) to any right which the Board may have to claim the amount of logs or
damage sulfared by the Board on account of the acts or emissions of Project Co
{or to take any action other than termination of this Agreement).

TERMINATION RESULTING FROM FORCE MAJEURE

If, in the circumsiances referrad 1o in Clause 31 [Faorce Majeure), the parties have Failsd to
reach agresment on any modification o this Agreamam pursuant to Clauss 31 (Foree
Majeirra) within six {8) calendar months of ihe date on which the party affected serves nolice
art the other party In accordance with Clause 31 (Force Mafstre) elfther party may at any
lime afterwards terminate this Agreament by written nolice to the other party having
immadiate aflect providad always that the sffects of the radevant evant of Forca Majeure
confinues to prevert either pardy from performing any material obligation under this
Agreament.

BOARD VOLUNTARY TERMINATION

421 The Board shall be entitied 1o terminate this Agreement sl any time on six (6)
monihs' wriitan nolice 10 Project Co. 1n the event of nolice being given by the
Boad in accordance with this Clausa, the Board shall, at any tme before the
expiration of such nolica, be entitled to direct Project Co, where the Works {(or any
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part or parts of the Works) or any Sarvice (or any slements of any Sarvica) have
not been commenced, io refrain from commencing any such Works or Servicas (or
ta procure the same).

EXPIRY

This Agreement shal terminate automatically on the Expiry Date unless it shall have baen
terminated earlier in accordance with the provisions of this Agreement. To aveid doubt,
Froject Co shall not be enfilled to any compensation for termination of this Agreement on
tha Expiry Date.

CORRUPT GIFTS AND PAYMENTS

Prohibition on corruption

441 Tha term *Prohikited Act’ means:

44.1.1  offering, giving or agreeing to give to the Board or any olher public body
or 1o any parson amployed by ar on behalf of the Board or any other
public body any gift o consideration of any kind as an inducement or
reward:

{a} for doing or not doing {or for having done or not having done)
any act in relation to the cbtaining or performance of thig
Agreament of any other agreement with the Board or any other
putlic body; or

ib) tor showing or not showing favour or disfavour fo any parson in
relation fo this Agreement or any other agreement with the
Board ar any other public body;

44,1.2 entgring into this Agreement or any other agreement with the Board or
any other public body in connaction with which commission has baen
paid or has boen agreed o be paid by Project Ca or on its behalf, or to
itz knowledge, unless before the relevant agreement is entered Into
particulars of any such commission and of the terms and conditions of
any such agreement for the payment of such commission have besen
disclosed in wriling o the Board;

4413 committing any offence:

&) under tha Bribery Act 201G;
ib} under any Law creating offences in respect ol froudulent agts;
or



4414

44.1.5

4418

Wartranty

44.2

) at cormon law, In respect of fraudulent acts in relation to this
Agreement or any other agraemaent with tha Board or any othar
public body;

defrauding or atlempling to defraud or conspiring to defraud the Beard ar
any other public hody;

committing any Breach of the Emplayment Relations Act 1899 (Blacklists
Regulations) 2010 or section 137 of the Trade Union and Labour
Belations (Consolidation) Acl 1892; ov

committing any breach of the Data Protaction Act 1998 by unlawfully
processing parsenal data in connection with any blacklizting activitiag.

Project Co warrants thal in entering into this Agreemsnt it haa net committad any
Prohibited Act.

Remedies

44.3

If Project Ca or any Project Co Party [or anyone amployad by or acling on bahalf
of them) commiis any Prohibited Act, then the Board shall be entitled fo act in
accordance with Clauses 44.2.1 to 44.3.6 below:

44,21

4442

44.3.3

4434

If & ProhipHed Act is commitied by Project Co or by an employgs not
acting independantty of Project Co, then the Board may ierminate this
Agreememt with immediate effest by giving written notice to Project Co;

if tha Prohibited Act is cormmitted by an employee of Project Co acting
Independantly of Project Ca, then the Board mey give wiitten notice to
Project Co of temmination and this Agreamant will terminate, unlass within
twenty (20} Business Days of receipt of such nolica Project Co
forminatas lhe employes's employmem and {il nacessary) procures the
performance of bhe relevant parl ol the Works and/or Services by another
person;

if the Prohiblled Acl is committed by a Conlracting Assoclale or by an
employae of that Contracting Associate not acting Independently of that
Contracting Assocate then the Board may give written notice to Project
Co of termination and this Agreement will tarminate, unlase within twarty
(20) Buginess Days of raceipt of such notice Project Co tarminates the
refevant Sub-Contract and procures the performance of the relevant part
of the Works andior Sarvices by another parson, where ralevant, in
accordance with Clause 57 {Assignation: and Sub-Contracting;

if the Prohibited Act Is commilted by an employee of a Contracting
Assoclate acting independently of that Coniracting Assoclate, then the
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44.3.5

44.3.6

Poard may giva notice to Project Go of terminalion and this Agreernent
will terminate, unless within twenty (20} Business Days of receipt of such
notica Projecd Co procures the termination of tha emploves's
employment and {if necessaty) procures the perdermanca of the relevant
part of the Works andéor Services by another person;

it the Prohibited Act 12 committed by any other person not speciffed in
Clauses 44.3.1 1o 44.3.4 above, than the Board may give notice to
Projacl Co of termination and this Agreement will tarminata unless within
twanty (200 Business Days Frojecl Go procures the fermination of such
parson's employment and of the appointment ol their employer {wheare
the employer ks not the Board and where such persan is not employed by
Project Co or the Contracting Associate) and {if necessary} protures the
performance of the relavant part of the Works and/or Services by ancther
person; and

any natice of temminaticon under this Glause shall specify:

{a) the nature of the Prohibiled Act

()] the identity of the parly who the Board believes has committed
tha Prohibited Act; and

i« the date on which thiz Agreement will terminate in accardance

with the applicable provisions of this Clause.

44 4 Withaout prsjuciics to its ather rights or rémeckes under this Clause, the Board shall
be entitlad to recover from Project Co:
4441 the amount or value of any such gift, consideration or commission; and
44 42 any other loss sustained in consequence of any breach of this Clause.

Peymitted payments

44 .8 Naothing contained in this Clause shall prevent Project Co from paying any proper
commission of bonus fo ity employees within the agreed terms of thelr
amgloyment.

Notification

44 6 Projact Co shail notity the Boeard of the occurrance (and detaile) of any Prohibied
Act prosapily on Project Co becoming aware of its occurranca.

Interim Managemeirt



44.7

Where Projecl Co is required to replace any Sub Contractor pursuant to this
Clause, the provisions of Clause 57.9 shall apply and be construgd accordingly.

BREACH OF THE NPD REQUIREMENTS

Eraach by Projest Co

45.1

B Project Co breaches Clause 38 (Paymen! of Surpluses and Compliance with
NPD Requirarments) then the Board may teminate this Agreement, at any tima
within 18 moanths of becoming awars of such breach, in accordance with Clause
452 pelow. The Board shall inform Project Go of tha occumence of any such
breach as s00n as reasonably praclicable after becoming aware of the breach,
provided that failure by the Board to so inform Project Co shall not constibute &
hraach of this Agraament by iha Board and shall not prejudics the axerciss of its
Hghts under Clause 45.2.

Notice of Terminabion

452

i the Board wishas to ferminate this Agreemant under this Clause 45 {Breach of
ifxe NPD Requiretnents), i must firat give Project Co notice slating:

45.2.1 that the Board is terminading this Agreaament under this Clause 45
{Braach of e NPD Raquiremenis), and

45.2.2 that this Agreement will farminate on the Jdate falling 30 Business Days
after tha data of receipt of the notica.

arx this Agreement will temminate on the day falling 30 Business Days afler Project
Co recgives the notice unlesg Project Co demonstrates to the satistaction of the
Board {acting reasonably) that such braach was caused by an administrative ermor
of Project Co and Project Co rectifies such breach within 10 Business Days of
receipt of such motice, in which the nolice shall be deemed not 1o have been
served.

COMPENSATION ON TERMINATION

46,1

K this Agreement is terminaied pursuant to Clause 41 {Ternination Resufiing from
Fomce Majeurg), then the Board shall pay compengation to Project Co in
accardance with Jaction 3 (Consequence of Terminalion for Foice Majeurs) of
Schedule Part 17 (Compensation on Termination).

If this Agreement is tarminated pursuant to Clause 40 {Project Co Evenis of
Defaully other ithan pursuant to Clause 40.1.3(b), then the Board shall pay
compensation to Project Co In accordance with Sectlon 2 (Compensation on
Froject Co Defaull) of Schedule Par 17 {Compensation on Termination).



46.3

46.4

45.5

If this Agreement |s terminated pursuant o Clause 39 (Board Events of Defaulh,
then the Board shall pay compensation ko Projoct Co in accordance with Section 1
(Compensation on Terminaiion for Board Defaul! and Voluntary Termmation) of
Schecvla Part 17 {Compensatfon on Termination).

If this Agreement is terminated pursuant to Clause 42 (Yountary Termination),
then the Board shall pay compensation to Project Co In accordance with Section 1
{Compansation on Terminalion for Board Default and Voluntary Tenminatior) of
Schecula Part 17 (Campansation on Termination).

H this Agreement is terminated pursuant to Clanuse 401.3(b), Clause 44.3 or
Clause 45 (Breach of ifye NPD Requiremenis} then the Board shall pay
compensation t0 Project Co in aceordance with Section 4 (Cormupd Gifte and Fraud
or Braach of Reffnancing or Graach of NFD Baguirements) of Schadula Part 17
{ Compensalion on Termination).

Tax edquallsation

45.6

487

Where a pavment is fo be made to Project Go pursuant to Clause 46.1, Clause
46.3, Clausa 46.4 or Clausa 46.5 (a "Compansation Payment™} and Projact Go
has a Relevant Tax Liability in respect of such pawment, then the amount of the
Compensalion Payment to be made by the Board to Project Co shall be moreased
3¢ &3 to ensure that Project Go is in the same position {after account is kaken of
the Relevant Tax Lability} as it would have been in had it not been for such
Relevant Tax Liabiliy.

For the purposes of this Clause 46 (Compensalion on Tertinalion);

4671 "Relief' ghal mean any roliof, alowanca or deduction in computing
proditz or tax or & credit against, or right to repayment of, tax granted by
or pursuant 10 any fegislation tor tax purposas;

46,72 a "Relief derived from the Project” is a Relisf which arizes in
conraction with the Project and includes any Relisf ansing as &
consequence of the distribulion of any amount oblainad in respect of the
Project {other than a Compensation Payment) by Project Co (whether by
way of Interest, divicend or othar distribution, repaymant, raduction oF
rademption of capital or Indebtedness or retwn of assets ar Ahsrwise):
and

46.73 Project Co ¢hal be regarded a& having a "Relevant Tax Liability” i
respact of a Compensation Payment to tha axlent that:

= it has & liability for tax in ¢onsequence of or In respect of a
Compensation Paymen (*Actual Liability*y: or

{b) it would have had & llability for tax within paragraph {a) above
but for the utilisation of 2 Relief other than a Relief derived from
the Project ("Deemed Liability").



468

46.9

46.10

486.11

In determining whether Project Co has a Relevant Tax Liability by reason of a
Compensation Payment, it should be assumed that any Reliefs derived from the
Project which are available to Profect Co (or would have been so available but for
a surrender by Project Co of such Reliefs by way of group or consortium relief) for
offset against the Compensation Payment, or against tax in relation to the same,
have been so offset to the maximum extent possible.

Project Co shall keep the Board fully informed of all negotiations with the HM
Revenue and Customs in relation to any Relevant Tax Liability in respect of a
Compensation Paymeni. Project Co shall not agree, accept or compromise any
claim, issue or dispute relating to such Relevant Tax Liability without the prior
written consent of the Board, which shall not be unreasonably withheld or delayed.
The Board may, if it considers in good faith that such action is justified having
regard to the likely costs and benefits, diract Project Co to resist, appeal, defend or
otherwise dispute the Relevant Tax Liability in respect of the Compensation
Payment, provided that the cost of any such dispute (including any interest or
penalties incurred) shall be at the Board's expense. However, if Project Co
obtains professional advice from an independent person with relevant expertise
that any resistance, appeal, defence or other mode of dispute is not likely to result
in any more beneficial position in relation to the Relevant Tax Liability, Project Co
shall be entitled not to continue with such resistance, appeal, defence or cther
mede of dispute. Where any resistance, appeal, defence or other mode of dispute
results in a more beneficial position in relation to the Relevant Tax Liability, an
adjustment wil be made to the amount payable under Clause 46.6 to reflect such
outcome.

Any increase in the amount of a Cempensation Payment which is payable under
Clause 46.6 shall be paid on the later of five (5) Business Days after a demand
therefore (together with evidence in sufficient detail for the Board to satisfy itself of
the Relsvant Tax Liability and its calculation) is made by Project Co and:

46.10.1 in the case of an Actual Liability, five (5) Business Days before the date
on which the relevant tax must be paid to the tax authority in order to
avoid incurring interast and penalties; and

46.10.2 in the case of a Deemed Liahility, five (5) Business Days before the date
on which tax which would not have been payable but for the wtilisations of
the relevant Relief must be paid in order to avoid incurring interest or
penalties {(whether by Project Co or otherwise)} and, for the purposes of
determining when the Relief would otherwise have been utilised, Reliefs
shall be regarded as uilised in the order in which they arise.

The Board shall have the right to pay the amount payable under Clause 46.6 direct
to HM Revenue and Customs in satisfaction of the relevant tax due by Project Co.

Rights of Set-Off

4612

To avoid doubt, the Board's obligations to make any payment of compensation to
Projact Co pursuant to this Clause are subject to the Board's rights under Clause
34.6, save that the Board agrees not to set-off any amount agreed or determined
as due and payable by Project Co to the Board against any payment of termination
compensation (whether payable as a lump sum or in instalments) under Clauses
46.1, 46.3, 464 or 46.5, except to the extent that such termination payment
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47

exceeds the Base Senior Diabt Termination Amount or the Revised Senior Debt
Termination Amount (as the caze may be} at that time.

Full and final settlement

4613

Subject to the pravisions of paragraph 2.1 of Section 5 (Gemeraf of Schedule Fart
17 {Compeansafion on Termination):

45.13.1 any compensation paid pursuant ta this Clausa shall be in full and final

seftlement of any claim, demand andfor proceedings of Project Ca in
relation ta any termination of this Agreement andior any Project
Document (and the circumstances leading to such termingztion) and
Project Co shall be excluded frorn all other rights and remedies in
respect of any such termination; and

4513.2 the compensation payable (f any) pursuant to this Clause 46

(Compsnsation on Termination) above shalf be the sole remedy of
Project Co and Project Co shall not have any other right or ramady in
respect of such termination.

CONSEQUENCES OF TERMINATION

Continued parformance

47 1

Subject to any exercise by the Board of its rights io perform, or to procure a third
party o perform, the obligations of Prglect Co, the parlies shall continue to perform
their ohligations under this Agreement, notwithstanding the giving of any notice of
default or notice of termination, until the Termination Date,

Transfer to Board of Assets, Contracts ofc.

47.2

Cn the date of a notice of termination in accondance with this Agreement for any

regsan;

4721

4722

if prior to the Actual Completion Date, in so far as any transfar shall be
necessary fully and effectively to transfer property to the Board, Project
o shall ransfer to, and there shall vest in, the Board, such part of the
Worics andfor the Faclliles as shall have been constructed and such
iteme of the Plant and Group 1 Equipment and Group 13 Equipment as
shall have been procured by FProject Co if the Board so elects;

all goods and alt materials on or near to the Site not yet incorparated in
the Waorks shall remain avallable to the Board for the pumoses of
completing the Works and if the cost of such goods and materials has
not been reflected in the payment of any compensation pursuant 1o
Schedule Part 17 (Compensafion on Terminalion), subject to tha
payment by the Boeard (determined as betweoen a willing vendor and
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47.2.3

4724

4725

4726

4727

A7.2.8

4729

willing purchaser with any disputes determined pursuant to Clause 56
{Dispute Rasoiidion Proceduns));

the construction plant shall remain available to the Board for the
purposes of completing the Works, subject to payment of the
Contractar's reasonable charges;

Project Co shall hand over to, and there ahali vest in, the Board, free
from any Encumbrances {other than any created on or by or against the
Board), the Facililes and Group 1 Equipment and Group 15 Equipment
(which in the case of the termination of this Agreement in accordance
with Clause 43 (Expiry) shall be in the state required in accardance with
Schedule Part 18 {Handback Procedure));

if the Board so elects, Project Co shall procure that any of the
Construction Contract, the Service Contracts andfor the independent
Tester Gortract shall be novatsd or assigned fo the Board, provided that
where termination occurs under Clause 39 (Board Events of Defaull) the
consent of the Confractor, the Service Provider or the Independent
Tester (as the cass may ke) shall be required;

Project Co shalf, or shall pracure that any Contracting Associate shall (as
the case may be), offer ko sell to the Board at a fair vaiue (determined as
betwasn a willing vendar and willing purchaser, with any disputes as to
such fair value being determined pursuant to Schedule Part 20 (Dispite
Resofutian Procedurs), free from any Encumbrance all or any part of the
stocks of material and othar assets, road vehicles, spare parts and other
movealila property owned by Project Co or any of its Contracting
Associates and reasonably required by the Board in connhection with the
operation of the Facilities or the provision of the Services;

Project Co shall deliver io the Board (as far as not alieady delivered (o
the Board) one complete set of:

{a) "as built drawings” showing all alterations made to the Faciities
since the commencement of operation of the Facilities; and

{0 maintenance, operation and training manuals for the Faciiities;

Project Ce shall use all reasonable endaavours to procure that the
bensfit of all manufacturer's warranties in respect of mechanical and
electrical plant and equipment used or made avaldable by Froject Co
under this Agreement and included in the Facilities are assigned, or
otherwise transferred, to the Board with full title guarantes; and

Project Co shall deliver to the Board Information equivalent to the
information it is required 0 provide in accordance with  the records
referred to in Clause 38 (Records and Open Book Accouniing) except
where such documents arz required by Law to be retained by Project Co
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47.3

or fis Contracling Assoclates (in which case complste copies shall be
delivered to the Board).

Froject Co shall ansure that provision is madea in ail contracts of any description
whetscever 1o ensure That the Board will be in a position to exarcise its rights, and
Project Co will be in a pasition t comply with its obligations, under Clausa 47.2,

Transitional arrangsments

47.4

47.5

On tha termination of this Agraémeant for any reasan, for a reasonable pericd both
befara and after any such tarmination, Project Co shall hava the following dulies:

47.4.1

474.2

47.4.3

4744

Project Co shall co-operate fully with the Board and any successor
praviding to the Board servicaes in the nature of any of the Services or
any part of the Services in order 1o achiove a smecth transfer of the
mannat in which the Board obtaing sarvices In the nature of the Services
and to avoid or mitigate in 8o far as reasonably practicable any
inconvenience or any risk 10 the health and salsty of the employees of
the Eoerd and members of the public;

Project Co shall as soon a3 practicabils remaove from the Site all property
not aequired by the Board pursuant to Clauss 47.2 (or nat belonging to
tho Board or any Board Party) and if it has nol done so wilhin forty (40)
Business Days after any nollce from the Board requiring it to do so the
Board may {without being respongible for any loss, damage, cons or
expensss) remove and ssll any euch property and shall hold any
procasds less all cosls incurred 1o the cradit of Project Co;

FProject Co shall forthwith deliver o the Board's Reprasentative:

(a) any secunty passwords, access eotdes and other keys o the
Facilities and the eguipment; and

[[+]] without prejudice to Glause 35 (inteffleciual Properi), any
copyright licences for any computer programmes (Or licences
to use 1he same) necessary for the cparation of the Facilities
{but exchuding computer programmes, which have been
devalopad or accuirad by a Service Provider for its own use
and not sokly for the purposes ol provision of any of the
Sarvices at the Facilities or the assignation ar transfer of which
it otherwiso restricted); and

Project Co shall as soon as practicatds vacato the Sile and (without
prejudice to Schedula Part 19 (Mandback Procedura)) shalk leave the
Site and the Facilitles In & safe, clean and orderly condition.

i the Board wishes to conduct a competition prior 10 the Expiry Date with a view to
entering indo an agreement for the provision of services {which way or may nol be
the smme as, or similar ko, the Services or any of them) following the expiry of this
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Agreement, Project Co chall ¢e-operate with the Board fully in such competition
process incfuding {without imitation} by:

47.51

47.5.2

providing any infermation which the Board may reascnably require to
conduct such competition but, o avold doubt information which is
commerclally sensiive to Project Co shafl not be provided (and, for the
purpose of this Clause 47.5.1 commercially sensitive shall maan
information which would if disclosed to a compatitor of Projact Co give
that compelitor a competitive edvantage over Project Co and thereby
prejudice the business of Project Co but shall, to avoid doubt, exclude
any information i be disclosed In terms of Clause 25 (TUPE and

Employment matfers)); and

assisting the Board by providing all (or any} parficipants in such
compalition process with acoess to the Site and the Fagilities.

Continuing Obligationa

478

Save as otharwise expressly provided in this Agreement or as already taken into
account in the calculaiion of any temmination sum oF other payment of
compensation on termination pursuant to Ihis Agreemant:

47.6.1

§7.6.2

tarmmation of this Agrsement shall be without prejudice to any acorued
righte and obllgations under this Agreement as af the date of tarmination;
and

termination of this Agreement shall not affect the continuing rights and
obligations of Project Co and the Board under Clauses 10 (The Site), 25
{TUPE and Employment Matters), 31 (Force Majeurs), 34 (Faymend, 35
{Taxation), 36 (Payment of Sutpluses and compliance with NPD
Requiremenisy, 37 (Custody of Financlai Modeh, 38 (Recorgs and
Reperts), 41 {Temmninsifon Resulfing from Force Majeurs), 42 {Board
Voluniary Terminabion), 44 (Corupt Gifts and Paymems), 46
{Compensalion o Tseiminatiory, 47.2, 47.4 and 47.8 {Transifional
Amangements), 49 (Indemnities and Liabiily), 53 (Insurance), 54
{Exclusionz and Limits on LisbMiyi, 55 (intelleciual Property), 56
{Lispute Resolulfion Procedurs), 5% (Mitfgation). 61 (Confidenitality), 64
{Noticas) and Clause 73 (Goveaming Law amd Jurisdiction) or under any
cther provision of this Agreement which is expressed 0 survive
termination or which is required o give affect to such terminalion ar the
consgquences of such termination.

HANDBACK PROCEDURE

The provisions of Schedule Pant 18 (Handback Procadure) shall apply 10 the handback of
the Facilitios to the Board on expiry of this Agreement,
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PART 11: INDEMNITIES, WARRANTIES & INSURANCE

INDEMNITIES

Project Co indemnilies to Board

458.1

Project Co shall indemnify and keep the Board indamnified at all imes from and
againgt all Direct Losges sustained by the Board in consequence of:

49.1.1

49.1.2

49.1.3

423.1.4

any claim for, or in respect of, the death and/or personal Bjury o any
amployes of, or parson engagsd by, Project Co or any Praject Co Pany
notwithstanding any act or omission of the Board or any Board Pary,

any claim for, or in respact of, the death and/or personal injury of any
third parly {other than a persan referred to in Clause 49.2 1) arising out
of, or In the course of, the Project Operations, save to the extent caused
{or contributed t0) by any Urreasonable Act by the Board or any Board
Party. breach of any express provision of this Agreement by the Board or
any Board Parly or any deliberate or negligent act or omission of the
Board of any Board Party,

any physical loss of or damage te Board Assets arising by reason of any
act or amissien of Project Co or any Project Co Party, save to the axient
that such loss or damaga arises out of the breach of any express
provision of this Agreement by the Board or any Beard Parly or any
deliberate or negligent acl or omission of the Beard or any Beard Parly:
and

any loss of or damage to property or assets of any third party arising by
reagon of any act or omisgion of Project Co or any Project Co Party,
sava to the extent that such lose or damage arises out of the breach of
any exprass provision of this Agreement by the Boerd or any Board Party
ot any deliberata or nagligent act or orniasion of the Beard or any Bosard

Party.

EBcard Indemnities to Project Co

49.2

The Board shali indemnify and keep Project Co indemnified at all times from and
agamsi all Direct Losses sustamed by Project Co in consaquence of;

4921

49.3.2

any claim ok, or in regpect of, the death andior personal injury of any
employen of or person engaged by, tha Board or any Board Party
notwithslanding any act or omission of Projact Co or any Project Cao
Party;

any dam for, or in respact of, the death andior personal injury of any
third party (othor than a parsen refered to in Clause 49.1.1) anising by
reason of any act or omission of the Board or any Board Parly in the



49.2.3

49.2.4

course of provigion of the Board Services, any Unreasonable Act by the
Board or any Board Parly, breach of any exprass provislon of this
Agreemeant by the Board or any Board Parly or any defliborate act or
omission of the Board or any Board Parly, save to the extent caused (or
contributed to) by any aci or emigsion of Project Co or any Project Co
Party,

any physical damage to any pant of the Facilities or any assets or othear
property of Project Co or any Project Co Party arising by reason of any
breach ol any express provision of thiz Agresment by the Board or any
Board Party or any deliberate act or omission of the Board or any Board
FParty, sava to the extent caused (or conbribuled to) by any act or
omission of Project Co or any Project Co Party; ang

any lass of or damage to propasty or assels of any third gany ansing by
reason of any breach of any express provision of this Agreement by the
Board or anhy Bcard Party or any deliberale act or omizsion of the Board
or any Board Party, save to the exient ¢caussd {or contribuled to} by any
act or omission of Project Co or any Project Co Party;

provided that in the case of Clauses 49.2.3 and 48.2.4 thera shall ba
axcluded from the indermnity given by 1he Board any liability:

(a) for the occurrence of risks egalnst which and to the extent to
which Project Co is obligsd 1o inaurs undar this Agresmant (but
for the avoidance of doubt, riot such lability ko the sxtent within
any applicable excess or deductible or aver the maximum
amount insured or fo be msured under such insurance); or

[{4]] In raspect of a matter which 1s a Compensation Event; or

{c) In respect of maliclous damags.

Conduct of claims

493

This Clause 49.3 {Conduct of Claims) shiall apply 1o the conduct, by a party from
whormn an indemnily is socught undar this Agreament, of claims made by a third
person against a party having {or daiming to have) the benafit of the indemnity.
The panty having, or claiming to have, the banefit of the Indemnity is referred 10 A2
tha “Beneficlary” and the party giving the indemnity is refemred to as the
"mdemnifier”. Accordingly:

40.3.1

if the Beneficiary raceives any notice, demand, leftar or ofher dooument
concerning any slaim tor which it appears that the Beneficlary is, or may
become, enditied to indemnification under this Agreement, the
Baneficiary shall give notice in wiiting to the Indemnifier as seon as
reasonably practicable and in any event within twenty (20} Business
Days of recaipt of the same;
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49.3.2

49.3.3

49.3.4

49.3.5

subject to Clauses 49.3.3, 49.3.4 and 49.3.5 below, on the giving of a
notice by the Beneficiary pursuant to Clause 49.3.1 above, where it
appears that the Beneficiary is or may be entitled 1o indemnification from
the Indemnifier in respect of all {but not part only) of the liability arising
out of the claim, the Indemnifier shall (subject to providing the
Beneficiary with an indemnity to its reasonable satisfaction against all
costs and expenses that it may incur by reason of such action) be
entitled to dispute the claim in the name of the Beneficiary at the
Indemnifier's own expense and take conduct of any defence, dispute,
compromise, or appeal of the claim and of any incidental negotiations.
The Beneficiary shall give the Indemnitier all reasonable ¢c¢ operation,
access and assistance for the purposes of considering and resisting
such claim;

with respect to any claim conducted by the Indemnifier pursuant to
Clause 49.3.2 above:

{a) the Indemnifier shall keep the Bensficiary fully informed and

consult with it about material elements of the conduct of the
claim;
{b) the Indemnifier shall not bring the name of the Beneficiary into

disrepute; and

(c) the Indemnifier shall not pay or setlle such claims without the
prior consent of the Beneficiary, such consent not to be
unreasonably withheld or delayed,

the Beneficiary shall be frea to pay or settle any claim on such terms as it
thinks fit and without prejudice to its rights and remedies under this
Agreement if:

(a) the Indemnifier is not entitled to take conduct of the claim in
accordance with Clause 49.3.2 above; or

{b) the Indemnifier fails to notify the Beneficiary of its intention to
take conduct of the relevant claim within twenty (20) Business
Days of the notice from the Beneficiary under Clause 49.3.1
above or notifies the Beneficiary that it does not intend to take
conduct of the claim; or

{c) the Indemnifier fails to comply in any material respect with the
provisions of Clause 49.3.3 above;

the Beneficiary shall be free at any time to give notice to the Indemnifier
that it is retaining or taking over (as the case may be) the conduct of any
defence, dispute, compromise or appeal of any claim (or of any
incidental negotiations) to which Clause 49.3.2 above applies. On
receipt of such notice the Indemnifier shall promptly take all steps
necessary to transfer the conduct of such claim to the Beneficiary, and
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49.38

49.3.7

432.3.8

shall provide to the Beneficlary gll reasongbie co operation, access and
assistance for the puposes of considering and resisting such claim, |
the Bensficiary gpves any notice pursuant to this Clause 49.3.5, then the
indeminilier shall be released from any Bability weder its indemnity wnder
Clause 49.1 {Project Co Indemnities fo Board) or Clause 49.2 {Board
indemnilies o Projact Coj (as the case may be) and, withaut prejudics to
any accred liabilities, any liability undar its indemnity given pursuam to
Clausa 49 .3 2 in raspect of such ciaim;

it the Indemniliar pays to the Benaficiary an ameunt in respect of an
indemnity and the Beneficiary subsequently recovers (whether by
payment, discount, credit, saving, relief or other benefit or otherwisas) a
UM which is diractly referabls to the fact, matter, event or circumstances
giving rise to the claim under the indemnpily, the Beneficiary shall
forthwith repay 1o the Indemnifler whichever is the kesser of:

{a) an amount agual o the sum recoversd {or the value of the
saving of benefil obtained) less any oul of pocket costs and
expanses propery incurred by the Benaliciary in recovaring the
saime; and

()] the amount paid o the Beneficiary by the indennnifier In Tespect
of the ctaim under the relevant indemnity,

provided that there shall be no obligation on the Beneflciary to pursue
such recovery and that the Indemnifier is repaid only 1© the exterd thal
the amount of such rscovery aggregated with any sum recovered from
tha Indemnifier excoads any losa sustained by the Beneficiany (noluding
for this purpase indirect or conssouential losses or claims for boss of
profits which are axcluded by this Agreemsnt from baing recovered from
the Indemnifier); and

any parson faking any of the steps contemplated by Clauses 49.3.1 1o
49.3.5 shall comply with the requirements of any insurer who may have
an obfigation to provide an indemnity i respect of any fability arising
uncer this Agreermnent.

Mitlgation — indemnity claims

494

To avold doubt the provisions of Clause 59 (Mitlpation apply to any indamnity
given under this Agreement and any such indemnity shall not apply to the extent
ihat such part or parts of Direct Logses could have been reduced or avoiced by
ihe Beneficiary complying with the provlsions of such Clause 59 (Aitfgation).

40A MALICIOUS DAMAGE

4941

Ramit of Clause



4972

49A.3

This Clause 49A specifies the respedlive obligations of the paries in relation to
melicious damage ta the Faclliles during the Oparational Term.

Notificatlon

494.2.1

48422

As soon as possible after a Service Evert has bean nofified to the
Helpdesk or after Project Co has itself or by a Senvice Provider becomse
aware of a Semwice Evert, i I consilors that the Service Tvent was
caused by mallcious damage by a parson other than a Project Co Parly,
Project Co must verbslly inform the Helpdesk and the Board's
Reprasentativa (a “Malicions Damage Report’). Whars it Is reasonably
praciicable for it 10 do so0 without prejudicing s ability W0 achieve
Rectilication of the Sarvice Event within the Reclilication Period and
subject to any immediate steps that it requires o take to make the
Facillties safe, it must allow the Board's Representative an opportunity to
inspect the evidence It reliés on 10 support s claim that mallcious
damage caused the Service Event concerned beforg camying out
Raeclification and, whara this is not reasonably practicable, Project Co
musi fake reasonable steps lo preserve or recerd in a suitable manner
any such avidence and forthwith make that record avalable 10 the Board,

Provided Project Co has complied with the requirements of Clauss
49421, unless within two (2) hours of receipt of a Malicious Damage
Raport or within two (2) houwrs of the slart of tha next Core Timeas whers
lhe Malicious Damage Report is made outside Core Times, or, if
applicable, within one (1) Business Day of recelpt of the evidence or
record of the alleged malicious damage concemed the Board's
Reprosentative notifies Project Ca that he agrees that the Service Event
referrad do in the relevant Malicious Damage Report was causad by
malicious damage by a person other than a Project Co Party, the Board's
Reprasentative will be deemed to heve disagread thet the Service Event
concemed was caused by malicious damage by a person other than a
Project Co Party,

Reclification of Malicious Damage

48A.31

494.3.2

484.3.3

In relation fo any Service Event refemed fo in a Malicious Damage
Report, Project Co shall always fake such sieps as are nacessary in
accondance with its obllgations under this Agreement fo make the
Faciltios safe.

if the Board's Represeniative agrees In accordance with Clause 49A.2
that a Sarvice Event was causad by malicious damage by a parson other
than a Project Co Farty, except when Clause 49A.3.3 applies, Project Co
shall not Rectlfy the Senvica Event hayond what is required by Clauss
42A.3,1 unless instructed by the Board to do 50 a3 a4 Beard Change
utwler Schedule Part 16 {Change Frolocoh.

if, in the réasonable opinian of Projact Co, the Service Event rederrad 10
in a Malicious Damage Repor, if not Rectiied, will or is kely 1o rasulin
the costs of performing the Services and in particular the costs of
Maintanance Works and Lidecycle Replacement baing  matarially
increased, it may notify the Board’s Representative to thal effect and
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4844

49A.5

43A.G

ghali be enlited 1o proceed with Recification n ascordance with it
obligations uncder this Ageeernent.

49A.3.4 |l the Board's Represertative does not agree accordance with Clause
494.2 that the Service Event referred 1o in a Malicious Damage Report
was ¢aused by maliclous damage by a parsan other than a Project Co
Party, Project Co shall be entiied to proceed with Rectffication in
actordance with its obligations undar this Agraemant.

Costs of rectifying maliclous damags

Projact Co will ba entiied 1o includeé all reasontabla costs incurred with any Servica
Providar or third pawty:

49A.4.1 1o make tha Facilities sefe pursuant to Clausa 48A.3 1 if it is agreed by
the Board or subseguontly determined under the Dilspute Resclution
Procadure that the Sendce Event was caused by maliclous damags by a
person other than a Project Co Pary; o

43A.4.2 to carry out Rectilicalicn pursuant to Clause 494.3.3; or

49A.4.3 to carry out Redtification pursuant to Clause 48A.3.4 if il is subsaquently
determined undar the Dispute Rasolution Procedura that the Servica
Event was caussd by malicious darmage by a person other than a Project

Co Party,

in a Monthly Invoice in accordance with Clause 34.2.1(c). In deciding what a
reasenable cost is, regard may be had o prices and rates in the Catalopue (as
detined in Scheduia Part 16 {Change Protocon).

Project Co to Provide Information

Project Co must prowvide the Board with such information as the Board raasonakly
requests for the purpose of making claims for losses dus 1o malicious demags,
urlar the Operational Insurances.

Dispules

Any dispule under thie Glause 494 shall be dstarmmined under tha Diepute
Resolution Procedure.

TAX ON INDEMNITY PAYMENTS

If any paymernd by one party under an indemnity in this Agreement ks subject to income tax
or corporation tax (or any tax replacing them) in the hands of the racipient, the reciplent may
demand in writing 1o the party making the payment that the payment shall be increassed by
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51

such armaunt as would ensure that, afler tking inte agcount any such tax payable in respect
of such additional amount, the recipient receives and retains a nat sum equal to the amount
it would have otherwise received had the payment not been subject to such lax. In relation
to any such additional ameunt payable o Project Co, Project Co and the Board shall have
the same rights and obligations as would apply 10 a Relevant Tax Llability under Clauge
44,73 and Clauses 45.6 10 46.11 (inclusiva) shall appty mulatis mutands to the payment of
the addiional amount. The party making the payment shall pay such additional amount
within ten (10) Business Days of recelpt of such demand.

EXCUSING CAUSES

S1.1

£1.2

it an Excusing Cause Interferes adversely with, or causes or contributes to a
fajture of, the perfformanca of the Project Operations by Project Co and/or causes
ar contributes o the ocoumence of an Avaifability Failure andfor a Perdformance
Failure and provided that the effect of such Exeusing Cause is claimed within ten
(10) Business Days of the dale on which Project Co became aware {or ought
reasonably to have become 50 aware) of the occurrence of the Excusing Cause,
then (subject to Clauses 51.3 (insured Exposurs) and 51.4} to the extent such
failure or interference or ocourrence of an  Availability Faikwe and/r a
Performancs Failure arises as & result of such Excuslng Cause:

51.1.1  suech failure by Project Co to petlorm or interfarance ar accurrance, and
any poor performance of, any affected Service shall not constilute a
breach of the provisions of this Agreament by Project Co;

5112  such failure by Project Co to perform or interference o gecurrancs shall
ke faken gccound of in measuring the pedommance of any saffected
Service in accordance with the Service Level Specificalion, which shall
be gperaled as though the relevant Service had been performed free
froen such adverse Interference; and

5§1.1.3 any such Availabilty Failuore andler Performance Failurg shall be
deermad not ko have cccurred,

so thal Project Co shall be enditied fo payment under this Agreement as if there
had been no such interference with, or fallure n the parformance of, ihe Project
Operations and no such occurrence of an Availability Failure and/or Performance
Failure.

For the purpose ol Clause 51 [Excusing Causas), an Excusing Cause means:

8121  any braach of any axpress provision of this Agreement by the Board or
any Board Party (unless, and to the extent, caused or contributed fo by
Project Co o any Project Co Party);

51.2.2 any deliberate act or omission of the Beard or of any Board Parly o any
failure by tie Board or Board Pardy (having regaid always to the
intzractive nature of the activities of the Board and of Project Co) to take
raasonabhke stepa to carry out its activities ln a manner which minimisas
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51.23

51.24

51.2.5

526

81.2.7

undue irterference with Froject Co's performance of the Project
Operationg, save where (and to the extend):

{a) caused or contributed to by Project Co or any Project Co Pardy;

{b) the Board or Board Party is acting in accordanse with a
recommendation or instruction of Project Co or any Project Co

Parly;

{c) any such act or omission giving risa to such fallure was within
tha contemplation of tha paries or was otherwise provided faor
in this Agreement;

{chy the conseqguences of eny such deliberate act or emission or

ather acts or omissions giving rise to such failure would have
been prevented by the proper pedamance of Project Co's
obligalions undar this Agreement; or

(e} the same arsez from an act of the Board or a Board Party
compllant with the Confracter's Site Rules and cther
raquirernems of the Contractor as refarred 1o in Clause 13.1
{Access to Site) or 179,

the outbreak or the eflecis of any cutbreak of any Medical Contamination
unless and fo the exent that the effects of such oulbreak are causad {or
contributed to) by any fallure of Project Co or any Project Co Farty to
comply with procedures (or Board instructions) relating to caontral of
infection or to take all reasonable steps o mitigate the effect of such
Medical Contam|nation;

the Implamentation of any action taken by tha Board or any Board Party,
or any suspansion of Project Co's obligation to delivey any or any part of
the Services or the compllancs by Project Co with instructions gfven by
the Board, in each case in the circumsiances referred o in Clauses 24.6
to 24 4 {Inclusive);

the camying out of any Low Value Change n accordance wilh the terms
of this Agresment during the period of time agreed bebween the Doard
and Prajed Co, or

the carrving out of planned preaventative maimenance in accordance wilh
thwe Schedule of Frogrammed Maintenance and Schedule or Lifecycle
Raplacement: or

the ocowrenca of a Sarvice Event that the Board’s Reprasantative has
agreed pursuant to Clause 4%A.3.2, or It has been determined pursuant
to the Dispule Resolution Procedure, has beesn caused by malicious
damage by & person other than a Prolect Ce Parly, but only until such
tima either {{) the Board has Instructed Project Co to Reclify the
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&2

&3

Service Event as a Board Change armd 1he fime period for
Implemantation of such Board Change has expired ar (I} Project Co has
Rectifizd the Servica Event pursuant to Clause 49A.2.3;

Inaurad exposure

1.3

Without prejudice to Clause 53 {fnsurance), Project Co shall not be entitled to any
paymant which would not have been due under this Agreemen but for Clause 51
(Excuzing Causes) ta the axlent that Project Co is or should ba able to recover
wnder any policy of insurance required to be maintained by Project Co or any
Projsct Co Party in accotdanca with this Agresment (whether or not such -
insurance has in fact been ettacted or, if eleccd, has boen vitkated as 2 result of
any act or omisslon of Project Co (or any Project Co Parly). including but nol
limlted b non-disclosura or under insurance) or any other policy of nsurance
which Project Co has taken out and maintained.

Mitigation of Excusing Catse

51.4

Project Co shall take all reasonable steps %0 mitgale the consequences of an
Excusing Cause on Project Ca's ability o perform ils obligations under this
Agresment. To the exlent that Project Co does not take such steps, Project Co
shall not ba entitled to, and shall not receive, the ralief specified in Clause 51.1

516 To avoid doubt, Clause 51.2.2 shall nof impose a general obligalion on the Board
to take [of 10 procure that any Board Party takes) such steps and shall apply (and
be construed) solely for the purpose of establishing whether an Excusing Cause
has ccourrad.

NOT USED

INSURANCE

Project Co Insurances

531

53.2

Project Co shall, procure that the Insurances, detalls of which are set out in
Section 1 {Policfas to be laken out by Project Co and malntained during the
Desfgn and Construction Phase) ol Schedule Part 15 {insurance Requiremants),
ars taken oul prior 1o the coramencament o the Works and are maintained for the
penods speciied in Sechon 1 {Palicies o be ftaken out by FProject Co and
mainiained dwring the Desfgn and Constuction Phase} of Schedule Part 15
(Insurance Requirements).

Project Co shall progure that the insurances, details of which are set out in Saction
2 {Policies fo be takan out by FProject Co and maintained from the Actual
Compistion Date) ol Schedule Part 15 {instmncs Raquirements), ara taken out
orlor i the Aciuwad Completion Date and are maintained for the periods spedifled in
Section 2 {Policies fo be faken out by Prolect Co and mainlainad from the Acitual
Compistion Daie) of Schedule Part 15 (fnsurance Requiremerist.
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53.3 Without prejudice to the odhar provisions of this Clause 53 {fnswancs), Projedt Go
shall, at all relevant times, at its own cost, affect and malntain in full force those
insurancas which it is required to effect by any applicable Law.

53.4 All Insurances referred to n Clauses 53.1 and §3.2 shall:

53.4.1

53.4.2

53.4.3

534.4

53.4.5

53456

53.4.7

be meintamned in the names of the paries specified n Schadule Part 15
{insurance Requfrements) and shall be composte policies of insurance
(and not Jointy unlkess stated otherwise in Scheduls Part 15 (lsurance
Fequiremenis);

be placad with insuwers who are acceptable to the Boeard [such
acceptance not to be unreasonably withheld or dslayed);

in 30 far as they relate to damage {0 aseets (incuding the Facllifies),
cover the sama far the Tul ralnstatemeint velua,

comply with the relevant provisions of Section 1 (Policles i be taken out
by Prejset Co and maintained dwing the Dasign and Consiruction
Fhase) and Secilion 2 (Poligies {0 be taken out by Project Go and
meimained from the Aclual Complefon Date} of Schedule Part 15
{insurance Requiremen!s),

provice for 30 days prior written natice of their cancellation, non—renewal
or amendment b bo given to the Board in accordance with Endorsement
1 in SBection 3 (Endorsementis} of Schodule Part 185 (Insurance
Requirements);

in regpect of the Physica! Damage Folickes provide for payiment of any
proceeds received by Project Co 1o be applisd in accordarcs with
Clauge 53.22 { Remnstaiomeam);

in the case of the Operational Insurances only, be faken out and
meaintained in accordance with Section 4 ol Schedule Part 15 (Insyrance
Requirements}.

535 Project Co shall ensure that its brokers give the Board a letter of undertaking
substantially in the form sat out in Section 5 (Brokars Letfer of Undentaking) of
Schedule Part 15 {insurance Requiremsvris} at Financial Close and subsequanily
on the renewsl of each of the Insurances.

Subropgation and Vitlation

536 Praject Co shail in respact of the Insurances referred to in Clauses 53.1 and 53.2:

5361

procure that all policies of insurance to be sfteciad by it pursuant to this
Clause shall santain a prowvision to the effect that the insurers have
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53.7

agread to waive all rights of subrogation against the Beard (and all Board
Parties othar than contractors and sub-cordractors) in accordance with
Endorsement 2 In Section 3 (Endorsements) of Schedule Pait 15
{insurance Requirements); and

D3.6.2 prowlde for non-vitlation protection in respect of any claim macde by the
Board as co-inswrad in accordance with Endorsement 2 in Section 3
{Endorsamearnis) of Schedule Part 18 [insirance Requiremaits),

providad that, io avoid doubt, this Clause 53 8 shall not by itself prevent Project Co
from ofgiming against the Board (or any Baatd Party) under an exprass provision
of this Agreement for any [0ss or damage not covered because of the level of
deductibdes under such insurance permitted by this Agreenmant or to the exiani
such less or damage exceads the maximum of such insurence requirad by this
Acraemend,

MNsither party shall 1ake any action or 1&il to take any reasonable action: or {in 50 far
as |t Is reasonably within its power} permit or allow others to 1ake or fail to take any
aclion (including failure fo disclose any fact) as a result of which any of the
Insurances may be rendersd veid, voidable, unenforceable or suepended or
impaired in whole or in part or which may othenwise render any sum paid out
undar any relevant pelicy repayable in who'e or in part.

Evidence of Project Co Insurance

53.8

539

5310

Mot kess than twenfy (20) Business Days prior to the amendment or expiry of any
relevani insurance policy (other than the expity of any of the Operational
Insrancas in respect of which Project Co must comply with the provisions of
Section 4 of Scheduls Part 15 (Insurance Reduiraments)), Project Co shall submit
o the Board a request for approval from the Board of the insurer and the prinipal
tomns and conditions of such insurance policy {and any revision 1o such tarms and
condfitions or change in iderfily of such insurer), such approval not to be
unreasonably withheld or defayed.

Project Co shall provide to the Board:

53.9.1 coples on request of all insurance policies referrad 1o in Glauses 53.1 1o
53.3 (tegether with any other informalion raasonably requested by the
Board relating to such insurance polickes) and the Beard shall e entitied
to inspect them during ordinary business hours; and

53.9.2 evidenoe that the premiums payable under all Insurance policles have
beon paid and that the Insurances are in full force and effect in
accordance with the requirements of his Clawse 53 (nswaree) amd
Schaduke Par 15 (insurance Reqiirements).

Renswal certificates or cother such evidence of ranewal in melation to the
Insurances shal be obtained as and when nacessary and copies {cerlifled in a
manner acceptable to the Board) shall be forwarded to the Board as soon as
possible but in any event within 20 Business Days of the renewal date,
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53.11

If Praject Co defaulis in insuring or confinuing t¢ malntain the Insurances, the
Board may insure against any risk in respact of which such defaulk has cccurred
and recovar any premiums from Project Co as a debt provided that if he default
occcurs duning the Oparational Temn the amount recoverabls from Profact Co shall
be the differsnce between tha premiums had Project Co continued to maintain the
Ingurances and the premiums paid by the Board to take out and maintain the
Insurances,

Acteptance and compliance

h3.12

The supply to the Board of any drafl insuranca policy or certificate of Insurance of
other evidence of compliance with this Clause 53 {lsurance) shall not imply
accapltance by the Board {or the Board's Representative) that:

53.12.1 the extent of insurance cover iz sulticlent and its terms are satisfactory:
or

53.12.2 in ragpect of any risks not ingured against, that the same were
Uninsurable,

5313  Meither failure to comply, nor full complianca, with the insurance provisions of this
Agreament shall relieve Project Co of its liabilities and obligations under this
Aggreamernt,

Uninsurable Risks

53141 K a sk usually coverad by confractors’ ‘all risks’ Insurance, property
damage insurance, third party liability insurance, delay in start up and
business imerruption insurance fbut not loss of profits) or statutory
insurances in each ocase raquired undar this Agreement becomes
Uninsurakle then:

{a) Projecd Go shall notily the Boerd of any rigk bacoming
Uninsurabla within five (5} Business Days of becoming aware
of tha samsa and In any avent at least five (5) Business Days
before expiry or cancellation of any existing insurance in
raapect of that risk: and

{b) if both parfies agrés, or it is daterminad in atcordance with the
Rispule Resclution Procedure that the risk is Uninsurable and
that:

{i) the risk being Uninsurable is not caused by the
actions of Project Co or any sub-contractor of Project
Co {of any tler); and

{iiy Project Co has demonstrated to the Board that
Project Co and a prudsnt board of directors of a
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company operating \he sarma or substantially simliar
husnesses in the United Kingdom to that operated by
Projecl Co would in simifar circumstances (in the
absence of the type of relief envisaged by this
Clause) be acling reasonably end in the best interests
of the company if ihey rescived (0 cease 1o oporale
such businesses as a resull of that risk beceming
Uninsurable, takg intc account inter alia {and
without limitation) the likelihood of the Uninsurable
rigk cccuring (If it has nat slready ocourred), the
financlal consequences for such company ® such
Uninsurable tisk did ocour {o has ocowred) and
other mitigants against such consequences which
may be avallable o such company

the parties shall maat to discuss the moaans by which the risk
should be managed or shared {including considering the issus
of self-insurance by sithar party).

£3.14.2 [f the requirements of Clause 53.14.1 are salisfied, but ihe partiss cannot
agree AS 1o how to manage or share the risk, then:

(a}

(b}

(c)

where such requirernants are satisfied in respact of such third
party liability insurance the Board shall (at the Board's option)
gither pay to Project Co an amount equal o the amount
calculated in acoordance with Seclion 3 {Compensalion on
Termination for Force Majeure) of Schedule Pard 17
iCompansatfon on Termination) end this Agreament will
terminate, or elect to allow this Apreement to Gontinue and
Clauwse 53.14.2{b) below shall thereafter apply in respect of
such rigk: and

where such requirements are satisfied in respact of contractars'
‘all risks' insurance, property damage insurance. third party
liability insurance {if the Board elects 1o allow this Agreameant to
continug in accordance with Clause 53.14.2{a}), delay in start
up and business interruption insurance (but not 1oss of profits)
or statutory insurances this Agreament shall continue end on
the occurrence ot the risk (bt only for as kng as such risk
remains Uninsurable) the Board shall {al the Board’s option)
gither pay to Project Co an amount equal b nsurance
proceeds that would have been payable had the relevant
inswrance continued to be avallable and this Agreement will
confinud, or an amowt equal to the amount caloulsted in
acocordance with Saclion 3 [Compensation o Tesimination for
Force Majeured of Schedule Part 17 (Compensalion on
Termination) phis {in relatlon to third parly liakility insurance
only) the amount of inguran¢e praceeds that woulkd have been
payable whersupon this Agresment will lerminate; and

where pursuam to Clauses 53.14.2(a) andfor 53.14.2{b) this
Agreement continues then the Annual Service Payment shall
be reduced in each year for which the relevant insurance is not
maintained by an amount equal to the premium paid {or which
would have been paid) by Project Co in respact ol the relevam
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rigk in the year prior to it becoming Uninsurable (index linked
from the date that the risk becomes Uningurabls) save 1o the
axterit that such reduction 15 otheswise reflected in a réduction
in the payments claimed by Froject Co pursuant to paragraph
%1 of Section 8 (Pass Through Cosls) of Schedule Part 14
(Paymeant Mechanism), Whare the risk is Uninsursble for part
of a year only the reducticn In the Annwal Service Payment
shall ba pra rated to the number of monthe for which the risk is
Uninsurable;

id) where pursuant to Clauses 53.14.2{a) and/or 53.14.2{b} this

- Agreament continues Praject Co shall appreach the insurance

market at least evary four months 1o establish whether the risk

remains Uninsurable. As soon as Project Co is aware (znd,

the parlies agree or it is delermined pursuant to the Dispute

Resolufion Procedure) thet the dsk is no konger Uninsurable,

Froject Co shall take out and maintain or procure the taking out

and maintenance of insurance (o be moepted as soon as is

masonably practicabe) for such risk in accordance wilh this
Agreament;

e) in respect of any period belween the Board recsiving
natfication in accordarce with Clavss 53.14.1(8) that a TPL
Risk has become Unineurable and the Board's notification to
the Progect Co in accordance with Clause 53.14 2(a) in respeact
of such risk then, provided it ks ultimately agreed or determined
that the requirements of Clause 53.14.1(b) are satisfied in
respect of the Uninsurable TPL Risk and subject to Clause
53.14.2{f} below, Clause 53.14.2(b} shall apply in respect of
ocoumences of the Uninsurable TPL Risk during such perod
unless the partiss olherwise agree how to manage the rlsk
during this peridd; and

(f) Clause 53.14.2{(2) shall only apply providad Project Co does
not wnreasonably materially delay (a) agreemem  andfor
detarmination in accordance with the Dispute Resolution
Procedure as 1o whedher the requirements of Clause 53.14.1(b)
are satisfiad in respect of the Uninsurable TPL Risk andfor
(b} maeating with the Board to discuss the means by which the
risk should be managed,

Where this Clausa 53.14.2 applies and this Agresment conlinuwes, Project Co shall,
subject to Clause 53.14.2(c). be relieved of ils obligations lo maintain insurance in
regpect of the relevart Uninsurable Risk,

53.14.3 W, pursuant to Clause 53.14.1{b), the Board elects to make payment of
compaisation to Project Co (such that this Agreement will terminate}{thea
“Relevant Payment™), Fraject Co shall have the opliin (exercizable in
writing within (20) Business Days of the dale of such alaction by tha
Board (the "Optlon Period™)} to pay to the Board on or before the end of
the Option Pericd, an amounl aqual to the inswrance procesds that
would have bean payable had the relavant risk not beceme Uninsturabie,
in which cage this Agreement will continue {(and the Relevant Payment
will not be made by the Board), and Project Co’s payment shall be
applied for the same purpose and in e sama manner as insurance
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53.14.4

proceads woukd have been applled had the relevant risk not become
Uninsurable.

During the Cperatianal Temn, the Board shall be entitied to notity Project
Co that a risk has become Uninsurable undsr paragraph (b) of the
definition of “Uninsurabie®, Folfow/ng such nollfication Clauses
53.14,1{b} to 53.14.3 ({except Clauge 53.14.1(b}{i)} shall apply as i
Project Co has issued a notice under Clause 53.14.1¢a).

53.15  Unavailability of iarms

53.131

§3.1b.2

£3.156.3

53.164

H, upon the renewal of any of the Insurances;

(a) any Insurance Term is nol available to Prejéct Co in the
wordwide insurance market with repuiabls insurers of good
standing: and/or

(b the insurance premiwn payable for Insuranca incorporating
such Insuranée Term i8 auch that the Insurance Tem is not
gonerally bsing incorporated i insurance procured in tho
wordwide insurance market with reputable insurers of good
standing by contracters in the Uinited Kingdom,

cther than, in each case by reason of one or mere actions of Project Co
and/or any sub-contractor of Project Go {of any tier) then Clause 53,15.2,
shall apply.

If it is agreed or determined that Clause §3.15.1 applies then the Board
chall waive Froject Co's obligations in Clavses 53.1 to 53.3 andfor
Schaedule Part 15 {Insurance Requirerments) in respect of that padicular
Insurance Tetm and Projact Co shall ned ba considated in breach of its
obligations regarding the maintenance of Insurance pursuant to this
Agreement as a result of the failure to maintain insurance inconporaling
such Insurance Tarm for so long as the relevant circumstances
described in Clause 53.15.1 conlinue to apply o such Insurance Term.

To the exdent that the paries agree {acting reasonably), ar K #s
determined pursuant 1o the Dispute Rescluion Procedurs, that an
aftemative oF replacement tarm and for condition of insurance e
available to Project Co in the worldwide insurance markat with reputable
insurers of good standing which if inchucled in the relevan! insurance
polley would fully or partially address Project Co's inabliity to maintaln or
pracure he maimenance of insurance with the relsvant Insurance Temn,
at a cosl which cofiractors in the UK ars (al such time) generally
prepared o pay, Project Ca shall maintain or procura the maintenance of
msurance Including such alternalive or replacament term  amdior
condition.

Project Co shall notify the Board as soon as reasonably practicable and
N any event within five (5) days of becoming aware that Clauss
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53.151(8} andfor Clause 53.15.1(b} are likely to apply or {on expiry of
the relevant insurance then in place) do apply in respect of an Insurance
Term {irespoctive of the reason for the same). During the Operational
Term the Board shall e entided 1o nolily Pmoject Co thet Clause
53.158.1(b} is likely to apply or (on expiry of the ralevant insuranca then in
pace) does apply In respect of an Insurance Term {rrespective of tha
reason for the same). Project Co shall provide the Board with such
infoemation as the Board reasonably requasts regarding the unavailability
of the Insurance Term and the parties shall meet b discuss the means
by which such unavailabilty should be managed as soon &3 fs
reagonably practicable.

53.15.5 In the event that Clause 53.15.1{a) andfor Clause 53.15.1(b) apply in
respad of an Insurance Termn, {irraspective of the reasons for the same)
Project Co shall spproach the insurance market at least every four
months b establish whether Clause 53.15.1(2) and/or Clausa 53.15.1(b}
remain applicable 10 the Insurance Term, As soon as Project Co Is awara
and the parties agrea or it Is detarmined pursuant to the Dispule
Fesolution Procadure hat Clause 53.15.1(g) and/or Glause 53.15.1(b)
has ceasad to apply [0 1he Insurance Term, Project Go shall take out and
maintaln ¢r procurg the teking out and malntenance of insurance fio ba
incepted a3 soon as s réasonably practicable) incomporating such
Insurance Term in accordance with thie Agreement.

Risk Managetwent

58.16

53.17

With affect irorm the dale of this Agreement, the Board and Project Co shall each
designate or appoint an insurance and risk manager and notify dedails of the same
to the other party. Such person shall:

£3.16.1 ba responsibla for daaling with all risk managemant matters on behalf of
its appointing or designating party including (without lmitation) snsuring
conplianca by that party with this Clause 53.16;

B3.16.2 advise and report to thal party on such matters; and

£3.16.3 ensure that any report o survey conducted by any inswer of any
felevant procedures In relation to the Project |3 disciozad to the partles.

Without prejudice to the provisions of Clause 53.16, the parties shall notily ona
another, and in Project Co’s case the relevant insurer, of any ¢ircumstances which
may giva rige 10 a claim of & value equal 1o or in excass of fifty thousand pounds
{£50,000) (index Hnked) under the Insurances within 1en (10) Business Days of
becoming aware of the same (or earlier, if so requested by the terms of the
relevant insurance pollcy). F any Insurer disputes any such claim, Project Go shall
provide the Board with Jull details of any disputed clairm and the partles shall lialse
with one another 10 ensure that the rélevant claim is pressrved or pursued.

Application ot Procoeds
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53.18

53.19

5321

53.22

All insurance procesds recelved by Project Co under the Insurances referred to
paragraph 1 {Comraclor's ANl Risk" Insurance) of Section 1 (Imswance
Faquirernants) and patagraph 1 {Propery Damage Insurance) of Section 2
{Policias: to be iaken ouf by Profect Co and Malmained frorn the Actiral Complation
Dalg) ol Schedule Part 1% {Insuwrance Requiremenis) shall be paid inie the
insurance Proceeds Account and shsll be applied in aecordance with this
Agreement and in accardance wilh the Insurance Procesds Accounts Agresment.

Subject to the provisions of the Fundars' Direct Agreement and Clause 53.22
{Rainstaternent), Project Co shall apply any proceeds of any policies ol Insurance;

53191 in the case of third party legal Kability or employers' liability insurance, in
safisfaction of 1he claim, demand, proceeding or liability In respact of
which such proceeds are payable, and

53.192 in the ¢ase of any other insurance othér than dslay n start up ar
business inbarruption insurance, so as to snsura the parformance by
Project Co of ds obligations under this Agreement, including whare
necessary the reinstatement, restoralion or replacement ol tha Facilities,
assels, materials or goods affected by the event glving rise to the
insurance clarn and consequend payment of proceeds.

Where reinstaternent monies are required to be released from the Insuranees
Proceads Account Froject Go shall obtain the Board's consent in aceerdance with
the Insurance Proceeds Account Agreament. The Board shall give its consant (ar
confirm that it is withbolding itz consent) io the mwilease of monfes from the
Insurance Procesds Account within one (1) Business Day of a request from
Project Co (provided that such consent musk not be unreasonakly withheld),

If the pmceeds of any insurance claim are insufficient 10 cover the settlement of
such claims, Project Go will make good any deficiency forthwith.

Reinstatesment

53221 All insurance proceeds received under any Physical Damage Policy shall
be applisd to repair, reinstate and replace sach part or parts of the
Facilities in respect of which the proceeds were recaived,

53.22.2 Where a daim i mads or proceeds of inswance are received or arg
receivabla under any Physical Damage Pdlicy in respect of a single
event {or a sefies of relaled events) (the (*Relevant Incident') in an
armount in excass of two hundred and fifty thousand pounds (£250,000)
{index-linked):

(a) Project Ca shall deliver as s0on as practicable arwd in any event
within 28 days after the makiing of the claim a plan prepared by
Project Co for the camying out of the works necessary {the
“Reinstatemeant Works") 1o repair, reinstate or replace {the
“Reinstatement Plan™) the asseis which are tha subject of the
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{b)

relevart claim or c¢lalms #  accordance with Clause
53.22.2(b}{(!v) below. The Reinstatemant Plan shall sed out;

{i}

{iiy

if nol the Contractor, tha identity of the person
neoposad to effect the Ramstatement Works, which
shall be subject to tha priar wrtten approval of the
Board: and

the proposed terms and timetabla or, if net then
established, the reasonably anticipated tarms and
timetable upon which the Reinstaternent Works ara to
be effected (inciuding the dete that the Project will
become tully operational), the final terms of which
shall be subjecl to the prior written approval of the
Board, which approval shal not be unreasonably
delayed;

providad ihat the Board is satisfiad that the Reinstatament Flan
will enasble Project Co to comply with Clause £3.222(b)iv}
bielow within & reasonable fmescals:

{1}

{iiy

{Iify

(iv)

the Reinstaternant Plan will be adopted and carried
out by Projact Co,

Prajoct Ca shall enter into confractual arrangameants
lo effect the Reinstatement Works with the person
identified in the Reinstalement Plan approved by the
Board;

prior 10 the sarlier 1o ocour of the Terminstion Date or
the Expiry Date, any amounts standing 1o the credit of
the Insuwrance Proceeds Accound (the "Relevant
Proceeds”) {logether with any interest accruad) may
be withdrawn by Projact Co from the Insurance
Proceads Ascount as required [0 enable it to make
payments in accordance with tha terms of the
contractual  aangements referred 1o in  Clause
§3.222My above, and to mest s=ny other
reasonable costs and expenses of Project Co for the
solo pumpeses of Tunding the FAsinstaterment Works
and twe padiee chal operate the signatory
requirerents of the Insurance Proceeds Account in
order 10 give affect to such payments. Following the
aartlier to occur of the Termination Date and the
Explry Date, the Board may withdraw amounts
standing to the credt of the Insurance Frocseds
Account for the purposes of funding any
Reinstatement Warks;

tha Board agrees and ndenales thal, subject 1o
complisnce by Projact Co with its obligations under
this Clawse, and provided that Project Co procures
that the Reinstatement Works are carried out and
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53.23

{v}

(i)

(vil)

completed In accordance wilh the contractusl
arrangements referred 0 in Clause 53.22,2{blii), it
shall not exarsise any right which it might otherwise
heve to larminate this Agresmemt by virue ol ihe
avert which gave rise tn the claim for the Relevant
FProceeos,

the Boand underfakes 0 use reasonable éndeavours
to assist Project Co in the carrying out of the
Rewnstatement Plan; and

aftar the Reinstatarmnent Plan has bean implementad
to the reasonable satlsiaction of the Board and in
accordance with Clause 53.22.3 below the Board
shall permit withdrawal by Projact Co of any Relevant
Froceads then hald in the Insurance PFroceeds
Account that have not been paid undsr Clause
53.23.2(kNill} above, in respect of the Relevant
Incident, togather with any inmerast accried.

subject to the provisions of Clause 491 {Project Co
indemnitios lo Board) Project Co shall be scioly
responsihle for the payment of any deficiency.

53,223 Whare insurance proceeds are 0 be used, In accordance with thig
Agreament, 1o repair, reinstale of replace any Facility, Project Co shall
carry out the work in accordance with the Board's Consiruction
Requirerments so thal on completion of the work, the provisions of this
Agreament are complied with,

53224

If arnd to the extent that a breach by Project Co of its obligations under
Clause 532220} lesds to a delay in the complelien of the
Reinstatemant Works, any entilernent that Project Co has to relief under
Clause 30 (Roilaf Evenits) shall be suspanded,

Tha Emit of indemnity and e maximum deductiblas for each of the Insurances set
ot in Sechion 2 (poficies 1o bo Iaken out by Fioject Co and maintained from ihe
Aclusl Completion Dale) of Schedule Part 15 (insurance Requirements) shall,
where specifled, be “escalated periodically as appropriale”, provided such mits of
ndemnity and maxdmum daductibles shall only ba incraased on sach rénswal date
such that the limit or daductibla that is indexsd becomes squal or excsads the next
whole insurabde amount or deductitle (as the case may be) available in the
inzurance market.

EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exelusiona

54.1

The Indemnities undar this Agraement shall not apply and {withaut prejuckce to the
Board's rights uncer the Payment Machanism) thara shall be no right to claim
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54.2

damages for breach of this Agreement, in delict or on any other basis whatscever
1o the extent that any loss claimed by either party Is for [oes of profils, loss of use,
loss of producton, logs of business or loss of business cpportunity of is a ¢laim for
consaguential foss or for Indirect loss of any neture ("Indirect Losaes™ suffered or
allegadly sutfarad by oither patly. The Board agress that, notwithstanding the
foregoing, any losses of Project Co ansing under the Construction Coeatract and
the Service Contracts as orglnally executed (or as amended in accordance with
and sublect to Clause 4.1 (Ancilfery Documenis)) which are not (ndirect Lossas
shall not be excluded from such a claim solely by reason of this Clausa 54.1,

Thea Beard shall not be liable in delict o Project Co or any Froject Co Party in
respect of any negligent act or omission of the Board or any Board Party relating
fo of in connaciion wilh this Agreement and Project Co shall procure that no
Projact Co Party shall bring such a claim against the Board. Project Go hasg
accepted this on the basis that it and each Froject Co Pardy will cover the risk of
negligent acte or omissions by insurance or in such othvwr mannar ae it (or they)
may think fit.

No Double Recovery

54.3

.5

54.6

Suhject to:

5421 any other exprass right of the Board pursuant to this Agresment; and

54.3.2 1he Board's rght to claim, cn or after termination of this Agreament, the
armouni of fis reasonable costs, loszes, dameages and expenses sulfered
or incumed by It as & vesull of rectifying or mitigating the effects of any
braach of this Agreement by Projoct Co save to the extent thal the same
has already been racaverad by the Board pursuant o this Agreement or
has baen taken nto account to reduce any compensation payable by the
Board pursuant to Clauge 46 (Compensaifon on Termination),

the sole remady of tha Board in respect of a fzilure to provide the Sexvices in
accordarnca with this Agresment shall ba the operation of the Payment
Mechanksm.

Subject to Clause 38 (Board Evenis of Defaulf) and any other express nighl ol
Project Co pursiuant o this Agreement, Project Co's sole ramedy In respact of any
breach of this Agreement which s a Compensation Event shall be pursam 1o
Clause 29 (Dalay Events).

Nothing in Clause 54.3 shall prevent or restiict the right of the Board 0 seek
intardict or a decres of specific implamant or other discretionary remedies of the
court.

Notwithstanding any other provision of this Agreement, neithar party shall b
enfilec 1o recover compensation or make & claim under this Agrésment or any
othar agresment in relation to the Projectin respact of any kss that It has incurmed
for any failure of the other parly} to ihe extent that it has akeady bLeen
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compensated in respect of that loss or fallure pursuant to this Agresment of
otherwise.

Neither party shall have the right fo tarminate this Agreement for breach of
condraet save g9 exprassly set out in this Agreement.
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53

PART 12: MISCELLANEOUS

INTELLECTUAL FROPERTY

Project Data

B&.1

Project Co shall make available to the Board free of charge {and hereby
irrevocably licences the Board to use) all Projact Dabg that might reasonably be
required by the Board and Project Co shall ensure that it can make the Prgject
Data available to the Board on these lerme, for the pumoses of.

55.1.1 the Beard carrying out the Board Services {and ils operations relating to
the perlomance of the Board Services), its duties under this Agreement
andfor any statutory duties that the Board may have; and

£6.1.2 following termination of this Agreement, the design ar construction of the
Facilitiag, the operation, maintenance or improvement of the Fadilities
and/or the canying out of operations the same as, or simifar to, the
Froject Cperations,

(together the "Approved Purposes™ and in this Clause "use" shall mcluds the
acke of copying, modifying, adapting and translating the material in gquestion andfor
incorporaling them with other materials and the term "the right 1o use" shall be
construed accordingly,

intellectual Property Rights

5b.2

Project Co:

55.2.1 hereby granis 1o the Beard, free of charge, an irrevocabls, non-exslusive
and transferable (but only to any assignes or transferee of any rights or
benefits under this Agreement or upon or at any lime following
termination of this Agresment} licence (carrying the right ko grant stb-
licences) o use the Intellectual Froperty Rights which are or become
vested in Project Co; and

65.2.2 shall, whara any Intellactual Property Rights 2re or bacoma vested in a
third party, use all regsonable endeavours to procure the grant of a like
licence to that referred to in Clause 55.2.1 abova o the Board,

in both cases, soiely for the Approved Purposes.

Project Co shall use all reasonable endeavours to ansure that any intellactusl
Propedty Rights crested, brought into existence oF acquired during the term of this
Agreement vest, and remain vested throughout the term of this Agreemant, in
Project Co and Project Ca shall enter inlo appropriate agresments with any Project
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Co Party {or other third parties} that may create or bring info existence, er from
which it may acquire, any Intelleciual Property Rights.

Maintenance of data

565.3

Claims

To the extent that any of the data, materials and documents referred #o0 in this
Clause ars generated by or maintained on a computer or similar system, Project
Co shall use all rpasonable endeavours to procure for the benafit of the Board, at
no chiarga or at the lowest reasonable fae, the grant of a licence or subdicence for
any relevant software to enable the Board or its pominee 1o access arxl otherwise
usa (subject io the payment by the Board of the ralevent fee, if any) such data for
such pwrposes as the Board may al s sole discration require.  As an allamative,
Project Co may provide such data, materials or documsenis in a forrnat which may
e read by software generally availabds in the markst at the relevant time or in
hard copy format.

Project Co shall ensure the back-up and storage in safe custody of the data,
matetials and documents raferred to in Clause 55.3 in accordance with Good
Industry Practice. Without prejudice 1o this obligation, Project Co shall subit to
Ihe Board's Reprasentalive for approval its proposals for the back-up and storage
in safe custody of such data, materials and documents and the Board shall be
entitled to object if the same i3 not in accordance with Geod Industry Practice.
Project Co shall eomply, and shall cause all Project Co Parties to comply, with all
procaduras to which the Board’s Représantative has given its approval. Project
Co may vary its procedures for such back-up amd storage subject to submitling its
propasals for change to the Board's Representative, wha shall be entitled to object
on the basis set out above,

Where a claim or proceeding is made or brought against the Board which arises
out of the indringemeant of any righis in or to any Intslieciual Property {olher than
any Disclosed Data) or becauss the we of any mateials, Plant, machinery or
equipment in connection with the Project Operations infringas any rights in or {o
any Intellectual Property of a third party then, unlags such infringemant hag grisen
out of the use of any Intellactual Property by or on bahalf of fiwe Board otherwise
than in accordanca with the terms of this Agreamenl, Project Co shall indemnify
the Board at all times frem and against all such dlaime and proceedings and the
provizions ef Clagse 49.3 (Conduct of Claims) shall apply.

DISPUTE RESOLUTION PROCEDURE

Except where axprassly provided otherwise in this Agreamant, any dispute arlsing out of or
in connection with this Agreemant shall be resolvad in accordance with the procedura set
out in Schaduke Part 20 (Dispute Resciution Procedurs).

ASSIGNATION AND SUB-CONTRACTING

Assgignation
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571

572

57.3

574

This Agreement and any other agreement in connection with the Project to which
both the Board and Project Co are a party shall be binding on, and shall enure io
the benefit of, Project Co and the Board and their respective statutory successors
and permitted transferees and assigness. In the ¢ase ¢f the Board, its successors
shall include any person to whom the Scottish Ministers, in exercising their
statutory powers to transfer property, rights and liabilities of the Board upon the
Board ceasing fo exist, transfers the property, rights and obligations of the Board
under this Agreement and such other agreements in connection with the Project to
which the Board and Project Co are both a party.

Subject to Clause 57.3, Project Co shall not, without the prior written consent of

the Board, assign, novate transfer, sub-contract or otherwise dispose of any

interest in this Agreement, the Independent Tester Contract, the Consiruction
Contract and the Service Contracts entered into by Project Co for the purposes of
performing its ebligations under this Agreement.

The provisions of Clause 57.2 do not apply to the grant of any security, in a form
approved by the Board prior to its grant (such approval not (0 be unreasonably
withheld or delayed), for any lean made to Project Co under the Initial Funding
Agreements provided that any assignee shall enter into the Funders' Direct
Agreement in relation to the exercise of its rights, if the Board s0 requires.

The Board shall be entited to assign, transfer or dispose of the whole of this
Agreement andfor of any agreement entered info in connection with this
Agreement to which the Board and Project Co are both party to:

57.41 the Scottish Ministers, another Health Board ar any other person or body
replacing any of the foregoing (or to whom the Scottish Ministers
exercising their statutery rights would be entitled to transfer such
benefits) covered by the National Health Service (Residual Liabilities) Act
1996; or

57.42 any other person or body with the prior written consent of Project Co (not
to be unreasonably withheld or delayed);

pravided that nathing in this Clause shall restrict the rights of the Scottish Ministers
to effect a statutory transfer.

Sub-contractors

57.5

Project Co shall, without prejudice to Clause 57.1, procure that none of the
persons listed below shall sub-contract all (or substantially all) of their obligations
under or in the agreement set out next to its pname:

Person Contract

Contractor Construction Contract
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b7.6

§7.7

§7.8

Servica Provider Sevvice Cantract

without, in sach cage, the prior written ¢onsent of the Board (such consent not to
ke unreasonably withheld or delayaed). To awoid doubd, (i) any failure to camply
with Clause §7.7 shall be a reasonabie ground for withholding consent and (i)
consent shall, without prejudics to the other provislons of Clausa 57.5, not be
raquired in respect of the appointment of any party currently approved by the
Board ag a suitable roplacement.

It the contract set out next to the name of any person retenved to in Clause 57.6
shall at any time lapse, terminate or otherwlsa cease to be in full force and effect
{whelher by reason of expiry or otherwise), with the effsct that such person shall
cagse to act in refation to the Project, Project Co shall forthwith appoint a
raplagement (subjact to compliance with Clause 57.6).

Project Co shall procure that any replacement for aty person veferred to in Clausa
57.5 ar any Key Sub-Contracior shall enter inte a cgntract upen the same or
substantally similar tarms as the person 30 replaced and shall also entar into a
collateral agroament on the same or substantlally the same terms as tho Collateral
Agreament entated into by the person so replaced,

Where Preject Co enters inlo a contract with & sub-condractor for the purpases of
carrying out the Project Operations or any part of the Project Operations under this
Agreament, Project Co shall cause a term to be included in such contract:

57.8.1 which roquires payment to be made to the sub-contractor within a
spedified period not excesding ity (30) days from receipt of a wvafid
invoice as defined by tha contract requiraments ard in the case of tha
provigion of Services provides that, for the purpose of payment glone,
whara the Board has made paymert to Project Co and the sub-
contractor's invoice includss Project Operations in relation to which
payment has been made by the Board then, to the extent that it refates to
such Project Operations, the invoice shall be treated as wvalid and
paymem shall be made 10 the sub-contractor without daduction (but
without prejudice 1o any right to deduct or set o validly arfsing under tha
terme o the contract with the sub-comtractor); and

§7.8.2 which nolifies the sub-contracter that the contract forms part of a larger
contract far the benelit of the Board and that should the sub-contracior
have any diffloulty In securing the timely payment of an invoice thai
matter may be relerred by the sub-contractor to the Board's
Reprasentative; and

§7.8.3 in the same terms as this Clause 57.8 (including for tha avoidance of
doubt thiz Clause 57 8.3) subject only to modilication to refar to the
correct designation of the agquivalent party as the supplier and recipient
of the relavarnt Project Operalions as the casa may be.

Raplacemant of a non-performing Sub-Contractor
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68

87.9

5710

57.11

On the substitution or replacemarnd of a Sendce Provider dus to a breach or default
under a Service Coniract, Projact Co may elect, subject to Clauss 57.11 and
provided that af the lime of making such eleclion no notlee of termination has been
servad under this Agreement, that for the purposes ol Clause 40.1.8 (Deductions)
and Clause 40.1.9 (Waming Notives) only, ali Deductions incurred and Warning
Nolices served prior to the date of such substitution or replacement shall be
disregarded by viflue of Clause 57.10 below.

If Project Go makes an eleclion pursuant to Clause 57.2 above lhen, with effect
from he date of substitution or replacement of the Service Provider, all Deductinng
Incurred and Warning Notices served prior to that date shal be disregarded for the
purposes ol Clause 40.1.8 (Deductons) and Clause 40.1.2 (Waming Notices).
For the avoidance of doubt, the Board shall retain the rght 1o make Deductions in
accordanca with Schadule Part 14 (Payment Machamiem} in respect of tha
Availability Failures andfor Performance Failures to which the Deductions andfor
Wearning Notices are attributabla.

Project Co shall be entitied 1o make an slection pursuant 10 Clause 579 on a
maximum of bwoe occasions during the Project Term.

OWHNERSHIP INFORMATECGN AND CHANGES IN CONTROL

58.1

58.3

58.4

Project Co represents and wamrants io the Board that at the dale of this Agreement
the legal and beneficial swnership of Project Co is as set out in Schadule Pard 21
(Profect Co Information} and thal, other than any Shareholder pra-smpton righits,
no amrangements are in place that have or may have or result in any sale, ransfar
or disposal of any legal, hensficial, equitable or ofhar interest in aty or all of the
shares in Project Co.

Project Co shall inform the Board as soon as reasonably practicable {and in any
event, within thirty {30) days) of any Change in Control occurring In respect of
Project Co.

The Board may, not mora than twice in any Cantracl Year, or at any iime when a
Project Co Evant of Default s outstanding, raquire Project Co ko infarm it, a5 soon
as reasonably practicable and in ary event within thirty {30) days of recaipt of the
Board's request for details, of any Change in Contral in respact of Froject Co,

Froject Co's obligations under Clauses 58.1 and 58.2 sbove shall, excepd whers a
legal transfer of sharse has occurred be limited to the extent of Project Co's
awareness having mads all reasonable enquiry.

Subject 1o Clause 58.6, prior to tha expiry of a periad of twetve (12) months
commenacing on the Actual Completion Date, ne Change in Cantrod in any or all of
the shares in Projeci Co shall be permitted without the prior written approval of the
Board. Any Change in Control arising as a consequence of either:

58.5.1  the grant or enforcement of sacurity in favour of the Senlor Funders over
or fn relation 1o any of the shares of the Preject Co, provided that any
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59

60

6840

document conferring sacurity over any shares has been approved by the
Board (such approval nét to be unreasonably withheld or delayed): or

58.5.2  any transfer by a Shareholder to an Associate of such transferon

shall be disregarded for the purpose of this Clause 58.5 above,

Where Clause 53.5.2 applies and subsequent to any such transfer (the "Orlginal
Transfer™) the ransleres ceases 1o be an Associate of the original transfarox, it
ghall be a broach of this Clausa 58.5 il the shares or interests which wara the
subject of the Original Transfer are not within 20 Business Days of the transferes
ceasing ko be an Agsociate of the original transferor, trangfarred to the original
ansfaror or any Associate of such ansferor.

Mo Change in Corrrol {at any tims) in any or all of the shares in Project Co {or any
company {other than a public quoted company whose equity securities are listed
cn a recognised investment exchangs, as defined in section 285 of the Financial
Services and Markels Act 2000) hoiding shares in Hold Co, Project Co or in any
company (or its sharsholders) holding shares in such a company (or ils
shareholers)) shall be parmmitted withowt the prior writtsn approval of tha Board
where the person acquiring contrel is a Resiricted Person.

MITIGATION

Each of the Board and Project Co shall at all times iake all reasonabla steps to minimiss
and mitigate any loss for which the ralsvant party is entitled to bring & ¢laim against the
ather party pursuant to this Agresmesnt.

DATA PROTECTION

Data Protection

601

For the purpose of the fallowing Clausas, the term "personal data" shalf have the
mesning gheen ta it in the Data Protaction Act 1898,

Praject Co undertakes io the Board that it shall comply with the obligations of a
“data controller” under the provisions of the Seventh Dats Profaction Frinciple as
sat out in Schedule 1 of the Data Protection Act 1988, In additton, Project Co:

60.2.1  warrands that it has, or will have at all material times, (and it shall usa
best endeavoure to procura that all Sub-Contractors {and their agents
and sub contractors of any tier have or will heva at all malerial imas) he
appropriate technical and crgenisational measures in place against
unauthorised or unlewful processing of parsonal data and ageinst
accidentzl loss or destruction of, or damags to, personal data held or
procassed by it and that it has teken, or will take at all maternial lirnes, al
reasonable steps lo oneura the rallability of any of its stafl which will
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have access to personal data processed as part of the Project
Cperations;

60.2.2 undartakes that it will act only on the Instructlons of tha Board In relation
{o the processing of any personal data mads available by or on bahalf of
the Baard as part of the Project Dperations;

8023 undertakes thai it will only obtain, hold, process, use, store and disclose
personal data as |s necessary to perform ita abligations under fhis
Agreament and (without prejudics to Clause 5.2 (Gensral standricsh)
ihat such data will be held, processed, usad, stored and disclosed only In
accordance with the Data Proleciion Act 1988 and any other applicable
Law; and

8024 underiakas i allow the Board access lo any relevant premizes on
reasonable nofice to inspact its procedures described at Clawse 60.2.1

above.
61 CONFIDENTIALITY
61.1 The Beard shall, subject {0 Clause 61.2 be ontitled to make the documents and
information listed in this Clause 611 frealy awvailable to the public {(which may
Include, without Ilmtation, publlcation on the Board's website):
51.1.1  this Agreement;
51.1.2 the Independent Tester Conlract;
§1.1.3 the Collateral Agreamants;
$1.1.4 the payment and parformancs report; and
51.1.5 the Financial Model {as updated from time to time in accordancs with thig
Agreemant).
and Project Co acknowdedges and agrees thal, subject to the exclusion of
Information refemed to in Clause 61.2.2, the provision or publication of 1he
documents and informafion listed in this Clause 51.1 shall not give rise to any
fability under the terms of this Agreement or otherwise. The Board shall nolily
Projact Co in writing not kess than ten (10} Business Days prior to any intended
prewision ot publicalich of information pursuant to this Clausa 61 1.
61.2

§1.21 The parties agree that the provisions of this Agreemsnt and each
Anclllary Documant shall, subject fo Clause §1.22 below, not ba freated
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61.2.3

as Confldential information and may be discliosed withoul restriction and
Project Co acknowledges that the Board shall, subject to Clause §1.2.2
balow, be entitled to make this Agreemant, the Financial Model and gach
Ancillary Document available in the public domain.

Clawsa 81.2.1 above shell ot apply to provisions of this Agreement, the
Fnancial Model or an Ancillary Document designated as Commercially
Sengitive Informalion and Ested In Schedule Part 26 {Sommenyally
Sensifive informationy] to this Agroement which shall, subject {0 Clause
61.3 be kapt confidantial for the periods specified in that Schedule Part
28 { Commercially Sengitive Inforrmation).

The parfies shall keep confidential all Confidentlsl Information received
by ane party from the other party relating to this Agreement and Ancillary
Documments or the Projact and shall use all easohabile endeavoms 1o
pravent their amployess and agents from making any disclosure to any
person of any such Confidential Information.

Permitted Disclosure

61.3 Clauses 61.2.2 and 61.2.3 shall not apply to:

61.3.1

61.3.2

61.2.3

61.2.4

B1.3.5

61.3.6

any disclosure of information that [s reasanably requlred by any persen
engagad in tha performance of their abligations under this Agreament for
the pedormancs of those otligations;

any matter which a party can demonstrale is alrsacdy or bacomes
generally available and in the public domain stherwisa than as a reault of
a breach of this Clause,

any disclosure to enabla a datsimination 1o be made under Schedule
Part 20 {Dispute Resolution Frocedwa) or in conneaction with a dispute
batwaen Projact Co and any of its subcontractons,

any disclosure which is required pursuant to any Law or Pariamentary
obligation placed upon the parly making the disclosure or the nules of
any stock exchange or governimental or regulatory aulhority having the
force of law or, if not having tha force of law, compliance with which is in
accordance with the general practice of persons subject to the stock
exchange or govarnmeantal or regulatory authority concamed;

any disdosure of information which is already lawfully in the possession
of the receiving party, prior 1o ils disclosura by tha disclosing party;

any provision of Information 1o the pariies’ own professional advisere or
insurance advisers or to the Senicr Fundars or the Senlor Funders
professional advisers or Insurance advisers or, where il is proposed that
a porsen should or may provide funds (whather directly or indirectly and
whether by loan, equity participation or otherwise) o Project Co to
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61.3.7

61.3.8

61.3.9

61.3.10

61.3.1

61.3.12

enatie it to carry out its obligations under this Agraement, or may wish fo
acquire shares in Project Co andior Held Co in accordance with the
proviskons of this Agreement to thal person or their respeclive
professional advigars but only fo the exient reascnably mecessary o
enabla a decision to be taken on the proposal;

any disclosure by the Board of information ralating o tha design,
construction, oparation and malntenance ol the Project and such other
information as may be reasonably reguired for the purpose of conducling
a due diligernce exaercise, to any proposad naw contractar, its advisers
and lenders, should the Board decida 1o ratander this Agreemant; or

any registration or recorging of the Consents and praperty registration
requirad;

any daclosure of informeation by the Board to any other depanment,
office or agency of lhe Governrnent or their respeclive advisars or 1o the
Scotlich Futures Trust or to any person engagad in providing servicas to
the Board for any purposa related to or ancillary to this Agreement;

any disclosura for the purpose of;

{a} the examination and certification of the Board's or Project Co's
aceounts;

ib) any examination pursuant to sedlion 6(1) of tha National Auwdit
Act 1883 of the economy, efficiency and effectiveneas with
which the Board has used ils rasoutces;

{) complying with a propsr request from either party's Insurance
adviser, or Insurer on placing or renewing any Wsurance
paolicies; or

{d) (without prejudice to the generality of Clause 61.2.4)

compliance with the FOKSJA and/or the Environmental
Indormation (Scotland) Ragulations:

disclosure pursuant to Glause 61.1; or

disclosure o the extent required pursuant to Clauss 63.2;

provided that, to avoid doubt, neither Clauss 61.3.10{d) nor Clause €1.3.4 above
shall parmit disclesure of Confidential Information othermise prohibited by Clause
61.2.3 where that informalion is exempt from disclosure under section 36 of the

FOI(S)A.
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61.4

81.5

61.6

61.7

61.8

61.9

Where disclosure is parmitted under Clause B81.3, other than under Clauses
61.3.2, 61.3.4, 61.3.5, 81.3.8 and 61.3.10, the party providing the information shall
procure that the recipient of the information shall be subject 1g the same obligation
of confidentiality as that contained i this Agraement.

Project Co shall not make use of this Agreement or any informadon issusd or
provided by or on bahalf of the Board in connection with this Agraament otharwise
than for the purpose of this Agreement, excepl with the written consent ol the
Board,

Where Project Co, in carrying out its obligalions under this Agreement, |3 provided
with information relating to any Board Party, Project Co shall not disclose or make
use of any such information otherwise than for the punpose for which it was
provided, urless Project Co has oblained the prior written consent of that person
and has obtained the prior written consent of the Board.

On or before the Explry Date, Project Co shall anzstre that all documents or
compuier records in its possession, custody of control, which cofitain information
ralating to any patlent or Board Party including any documeanis In the possession,
custody or conlrol of a Sub-Contractor, are delivered up to the Board.

Tha parties acknowledge thal Awdit Scotland has the right 1o publish details ot thia
Agreement (in¢luding Commearcially Sengitive Infermation’ in Bs relevant reports to
Parliament,

The provisions of this Clause 61 (Confidentiality) are without prejudice to the
application of the Official Secrets Acls 1911 to 198Y,

Announcements

61.10

Unlkess otherwize required by any Law or any regulatory or gavemmental authority
{but only tg that extent), nelher party shall make of permit of procure © be made
any public announcemeant or disclosure {whather for publication in the press, the
radio, television scraen or any other meadium)} of any Confidential Information or in
the caso of Projact Co of its {or any Project Co Parly's) imerast in the Project or, in
any such case, any matters relating therato, without the prier written consant of the
other party (which shall not be unreasonabiy withheld or defayead).

FREECOM OF INFORMATION

62,1

62,2

Project Co acknowledges that the Board is subject to the requirements of the
FQI{S}A and the Envirenmental Information (Scolland) Regulations and shall
assist and cooperate with the Board to facilitata the Board's compliance with its
Information disclosure requirements pursuant to the same in the mamner provided
for In Clauses 62.2 1o 62.8.

Where the Board receives a Request for Information fn relation to Information that
Project Co is holding on s behalf and which the Board does not hwold itself the
Board shall rsfer to Project Co such Requsst for Information as soon as
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62.3

62.4

62.5

62.6

62.7

practicable and in any event within five (5) Business Days of receiving such
Request for Information and Project Co shall:

6221 provide the Board with a copy of all such information in the form that the
Board requires as soon as practicable and in any event within five (5)
Business Days (or such other period as the Board acting reasonably may
specify) of the Board's request; and

62.2.2 provide all necessary assistance as reasonably requested by the Board
in connection with any such Information, te enable the Board to respond
to the Request for Information within the time for compliance set out in
section 10 of the FOI(S)A or Regulation 5 of the Environmental
Information (Scotland) Regulations.

Following notification under Glause 62.2, and up until such time as Project Co hag
provided the Board with ali the Information specified in Clause 62.2.1, Project Co
may make representations to the Board as to whether or not or on what basis
Information requested should be disclosed, and whether further information should
reasonably be provided in order to identify and locate the information requested,
provided always that the Board shall be responsible for determining at its absclute
discretion:

62.3.1 whether Information is exampt from disclosure under the FOI(S)A and
the Environmental Information (Scotland) Regulations;

62.3.2 whether Information is to be disclesed in response to a Request for
Information, and

in no svent shall Project Co respond directly, or allow its Sub-Contractors to
respond directly, 10 a Request for Information unless expressly authorised to do so
by the Board.

Project Co shall ensure that all Information held on behalf of the Board is retained
for disclosure for at least the number of years {from the date it is acquired)
specified in the Board Policy relating to records retention and shall permit the
Board to inspect such Information as requested from time to time.

Project Co shall transfer to the Board any Request for Information received by
Project Co as soon as practicable and in any event within two (2) Business Days
of receiving it.

Project Co acknowledges that any lists provided by it listing or outlining
Confidential Information are of indicative value only and that the Board may
nevertheless be obliged to disclose Confidential Information in accordance with
the requirements of FOI{S)A and the Environmental (Scolland) Regulations.

in the evant of a request from the Board pursuant to Clause 62.2 Project Co shall
as soon as practicable, and in any event within five (5) Business Days of receipt of
such request, inform the Board of Project Co's estimated costs of complying with
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62.9

the request to the sxtent thage would be recoverable, if incurred by tha Board,
under sectlon 13(1) of the FONS)A and the Fees Ragulations. Whers such costs
{sithar on their own or in conjunction with the Board's own such costs in raspect of
such Request for Infonmadion) will exceed tha appropricle liméit refarred to n
saction 12{1) of the FOIS)A and as set out in the Fees Regulations {the
"Appropriata Limit") the Board shall nform Project Co in writing whether or not it
still requires Praject Co to comply with the request and whera it does require
Froject Co to comply with the request the 1en {10} Business Days period for
compliance shall be extendad by such number of additional days for compliance
as the Board is entiled to under section 10 of the FOI[S)A. In such case, 1he
Board shall notify Project Co of such additional days as soon as practicable after
becoming aware of them and shall mimburse Projecl Co for such costs as Project
Co incwrs in complying with the request to tha oxtent it is itsolf enfitied to
reimbursament of such costs in accordance with iis own FOI{S)A palicy from time
o bme.

Project Co ecknowledges thal (nolwithstanding the provisions of Clause &1
{Confidentialin/) the Board may, acting in accordance with the Scottlsh Ministers
Coda of Practice on the Discharge of Functions of Public Authadities under Parnt €
of the Freedom of nfarmation {Scolland} Acl 2002 {ihe "Code"}), and/or having full
regard to any guidance or briefings issuad by the Scoitish Information
Commissioner or the Scotiish Ministers, be chliged under the FOISHA, or the
Environmental Information  {Scotland) Reguiations to  digclose  Information
cancerning Project Co or the Project

82.8.1  in¢ertain circumstances without consulting with Project Co: or

62.8.2 folowing consultaiion with Project Co and having faken their views into
account,

provided always that where Clause 62.8.1 above applies tha Beard shall, in
accordance with the recommendations of the Coda, draw this to the attertion of
Project Co prior to any disclosure.

In the evant that Project Co is or becomes subject to Ervironmental Information
(Scotland) Regulations or FOIS)A it shall comply with its obiigations under
Erwvircnmental Information (Scotland} Reagulations and FONS)A, In doing so, it will
usa reasonable endeavours to consult the Board before disclosing Information
about them or any agreement entered into between the Board and Project Co.

83 INFORMATION AND AUDIT ACCESS

63,1

Project Co shall provide to 1he Board's Representalive all hformation, documents,
records and the fike in the possession of, or available to, Froject Co {and to this
ond Project Co shall uss all reasonable sndeavowrs to procure that all such items
in the possassion of the Contractor or any Service Providers shall be avaitable to it
and Project Co has included, or shall inctuda, relevant fomis in all contracts wiin
the Contractor or any Service Providars 1o this efiact) as may be reasonably
requested by the Board's Representative for any purposa in connection with this

Agreement,
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63.2

€3.3

For the purpose of:

63.2.1  the examinalion and cerification of tha Board's accownts; or

8322 any examination pursusant ta section 23 ol the Public Finance and
Accountability (Scofland) Act 2000 of the economy, eifldency and
gffectivensass with which the Board has used ils resources,

the Auditor Gerosral for Scotland may examine such decumwnts as he may
reasonably require which ara ownad, haid or otherwise within the control of Project
Co (and Project Co shall procure that any person acling on iis behalt who has
such documents andfoc other information shall also provide access) and may
require Project Co to prodiuce such oral or wtltten explanatons as he considers
necessary.

Project Co shall provide and shall procure that its Sub-Conlractors shall provids
such information as the Board may reasonably raquira from fime to time o enabla
it to mest its obligations to provide reparts and relums pursuant to regulations,
directions or guidance applicabla 10 the Board including, without limitation, reports
and returns regarding the physical condition of buildings occupiad by the Board,
health and safety, under the firecode, relating to ervironmental healh and to
comply with requirements for the pravision of information relating 1o achigvernent
of customer service targets.

64 NOTICES

641

All nollces under this Agreement shell be in writing and all cenficates, notices o
written instructions to be glven under the terms of this Agreement shall be sarved
by sending tha same by tiret class post, by email, or by hand, leaving the same at:

If to Project Co Address: Company Secretary, High Wood
Health {Project Co} Limited,
Bridge Place, Anchar Boulevard,
Crossways Business Park,
Dartiord, Kent, DAZ 65N

emad. [

If to tho Board Address: [ (crief Operating
Officar), NHE Dumifries &
Galloway

Emai. [
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Where any information or documentation is to be provided or submitted to the
Board's Rapresaniative or the Project Co Representative it shall be provided or
submitted by gending the same by first class post. by amall, or by hand, leaving
the sama at:

If to Project Co’s Hepregentative Address: [ Bricoe Prace,
Anchor Boulavard, Crossways
Business Park, Dartford, Kent,
DAZ 55N

emei:

I to the Board's Representative  Address: [l (Chief Operating
Officer), NHS Dumfries &
Galloway

emei: |
(copiad in each case to tha Board)

Either party to this Agreement {and eifther Representative) may change [ts
rominated addrass (including email address) by prior notica 1o the other party.

Noticas given by post shall be effactive upon the earlier of (i) actual receipt, and (i)
five {5} Business Days after mailing. Notices dafivered by hand shall be effeciive
upcin defivery.

Motlces given by email shall be deamed 1o have been recaivad:

64.51 atthe time the email entars the Information Syatem of the intended
racipiant designated by them 10 recsive alectronic notices pursuant to
this Agreement (as idantifiad by the email address spacified in Clauses
6.7 and 64.2 or notified from time to ime under Clause 64.3) if on a
Business Day between the hours of Sam and 4pm;

54.52 by 11am cn the next following Business Day, if the email enters tha
Intended recipient's relevant Infcrmation System after 4pm, on a
Business Day but befora 9am on that next {olowing Buginess Day,

and provided that no esror massage indicating failurg 1o deliver has been received
by the sender and provided that in the case of notices reguired by or issued
putsuant to Clausa 24.4; Clauses 39 to 48, Schedule Part 18 (Change Profocol)
andfar, as the case may be Schedule Part 17 (Compensation on Termination) that
within 24 hours of tranamission a hard ¢copy of the emafl signed by or an behalf of
the person giving it Is sent by post of daliverad by hard to the imended racipien in
accordancs with the provisions of Clauses 64.1 and 64.2.
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65

66

67

NO WAIVER

65.1

Any relaxation, forbearance, indulgence or delay (together “indulgence’} of any
panty in exercising any right shall not be construed as a waiver of the right and
shall nof affect the ability of that party subsaquently to sxercise that right or to
pursue any remedy, nor shall any indulgence constitute a waiver of any other right
(whether against that party or any other person).

Continued effect — no waiver

65.2

Notwithstanding any breach of this Agreement by either party, and without
prejudice to any other rights which the other party may have in relation to it, the
other party may elect to continue o treat this Agreemaent as being in full force and
effect and to enforce its rights under this Agreement. The failure of either party to
exercise any right under this Agreement, including any right to terminate this
Agreement and any right to claim damages, shall not be deemed a waiver of such
right for any continuing or subsequent breach.

NO AGENCY

66.1

66.2

66.3

Nothing in this Agreement shall be construed as creating a partnership or as a
contract of employment between the Board and Project Co.

Save as expressly provided otherwise in this Agreement, Project Co shall not be,
or be deemed to be, an agent of the Board and Project Co shall not hold itself out
as having authority or power to bind the Board in any way.

Without limitation to its actual knowledge, Project Go shall for all purposes of this
Agreement, be deemed to have such knowledge in respect of the Project as is
held {or ought reasonably to be held} by any Project Co Parly.

ENTIRE AGREEMENT

67.1

67.2

Except where expressly provided otherwise in this Agreement, this Agreement
constitutes the entire agreement between the parties in connection with its subject
matter and supersedes all prior representations, communications, negotiations
and understandings concerning the subjact matter of this Agreement.

Each of the parties acknowledges that:

67.2.1 it does not enter into this Agreement on the basis of and does not rely,
and has not relied, upon any statement or representation (whether
negligent or innocent} or warranty or other provision {in any case
whether oral, written, express or implied) made or agreed to by any
person (whether a party to this Agreement or not) except those expressly
repeated or referred to in this Agreement and the only remedy or
remedies available in respect of any misrepresentation or untrue
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statement made to it shall be any remedy available under this
Agresment; and

G722 this Clauss shall not apply to any statement, reprasantation or warranty
madde Waudulently, o 1o any provision of this Agreament which was
inducad by fraud, for which the remedies available shall bo all those
avallable under the law goveming this Agreemenl.

THIRD PARTY RIGHTS

Sava to the extend expressly provided in this Agrasment and, o avold doubt, withowt
prejudice ko the terms of the Funders' Direct Agreament or the rights of any permited
successor o the rights of Project Co or of any permitted assignee, it is exprassly declared
that no rights shalt! be conferred under and arising out of this Agreement wpon any person
other than the Beard and Project Go and without prefudice to the generality of the forsgoing,
thera shall not ba creatad by this Agreement & jus quassium terfio in favour of any person
whatsceaver,

SEVERABILITY

If any provision of this Agreament shall be declared invalid, unenforceable or illegal by the
oourks of any jurisdiction to which it is subjecl, such provision may be savered and suech
Irvalidity, unentorceabliity or illegality shall not prejudice or affect the validity, enforceability
and legality of the remalning provisions of this Agreamant.

CONFLICTS OF AGREEMENTS

In the averd of ary conflict batweon this Agreement and tha Project Decuments, the
provisions of this Agreement shall prevail.

COSTS AND EXPENSES

Each pary shall be responsible for paying its own costs and expenses incurred in
connection with the negetiation, preparation and execution of this Agresment.

FURTHER ASSURANCE

Each parly shall do all things and execute all further documents necassary to give full effect
te this Agreement.
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73 GOYERNING AW AND JURISDICTION

731 This Agreement shall be consldarad as a contract madea in Scotland and shall ba
subjecl to the laws of Scotland.

732 Subjact to the proviglons of the Dispute Resclution Procadure, both partiss agree
that the courts ol Scotland shall have exclusive jurlediction to hear and settle any
action, suil, proceeding or dispute in cormection with this Agreement and
irrevocably submit 1o the jurisdiction of thoge cours.

IH WITNESS WHEREOQF these presents typewritten on this and the precading 132 pages together
with the Scheduls in thity Parts are executed by the parties hereto as follows:

SUBSCRIBED for and cn behalf of

o Lonhen on VO Hhasds 1OV

DUMFRIES AND GALLOWAY HEALTH

BOAR
Authorised Signatory
Full Name

Eefore thiz withess
Address

SUBSCRIBED for and on behalf of (ﬁg \m}m\ on \Q M "LQ\S

HIGH WOOD HEALTH (PROJECT CGQ)

LIMI
By

Direclor/Avthorised Signatory/Attomey
Full Name

Bafore this witnass

Witnass

Address




This is the Schadule refarred to in the fergoing Design Build Finance and Maintain Agreament
batwean Dumfries and Gallowzy Haalth Board and Highwood Health (Project Co Limitad

SCHEDULE PART 1
DEFINITIONS AND INTERPRETATION
SECTION 1
I this Agreement untess the context otherwise requires:

“K Year Maintenance Plan" means the plan, to be prepared by or on behall of
Project Co, for any works for the malntenance or
rapair of the Facifiies, including the renewal or
replacement of plant or equipment as necessary,
during each rolling five yoar pariod for the duration
of the Project Term;

“Actual Commissioning End Date” means the date specilied in the Commissioning
Completion Cerllflcate 1ssued by the Independent
Tesker purstiant 10 Clause 18.4.

“Actual Completion Date” means the later of:

(a) the dale stated in the Cerilicalty of
Prachical Compltion issued hy the
Independent Tester pursuant to Clause

17.12; and
(k) subjsct o Clause 14.5, the Completion
Date;
“Actua Liability™ has the meaning given in Clause 46.7.3;
“Additional Permlitied Borrowing” means on any date, the amount egual ko any

amount of principal oulstanding under the Senior
Funding Agreements (as the same may from time
fo time be amended, whethar ar not with the
gpproval of the Board) in excass of the amount of
principal scheduwed under the Sanior Funding
Agreements al Financial Close to be outstanding
at that date,

but only to the oxtent that:

(&) thia amount is lass than or equal 1o the
Additionat  Parmitted Borrowings  Limit
and

b} in respect of any Additional Permitted
Borrowing the Agent is nol in maberial
breach of itz obligations under clause
9.4.3 of the Funders' Direct Agreement as
it applies to such Addiional Permitted
Borrowing,

arw] provided further that any such excess amount
of principal which ls:

{i} inested 25 pat of any Qualifying



“Additional Permitted Borrowings Limit"

“Additional Pergons™

“Adjudicator™

“Adverse Law”

Changa; or

{ki) outstanding from e to time as a resuft
of any drawing under the Senior Funding
Agreements as entered into at the date of
this Agreement, disregarding any
subsaquent amendmeant; or

{Fii) outstaruding from time to ime as a result
of any amendment to the Banior Funding
Agreaments in respect of which the Board
has agreed that its liabiltes on a
tarmination may be increased pursuant to
Clavse 4.3

shall mot be counted as Additional Parmitted
Borrowing;

means an amount equal 1o;

{a) 10% of the Criginal Senior Commitment,
for any Additioral Permitted Borrowing
subsisling in the perod from the date of
Financial Cloge to the date on which the
amourt  outstanding  wncler  the  Senior
Funding Agreasnents is redused 1o 50% or
less ol the Orlginal Senior Commitment;
and tharealter

(b} the higher of:

@ 5% ol the Original Senior
Commitmeant; and

i) the amount of any Additional
Permittad Borrowing oulstandng on
Ihe last day of tha period referred to
in paragraph {a);

has the meaning ghven in Clause 9.7;

has the meaning given in paragraph 4.1 of
Schedules Part 20 {D¥spufe Rasofution Propedove);

means any Change in Law which would if passed
into Law have the following effects, and any
administralive act of the Govemment or any
minister of the Crown, deparimeni, agancy,
regulator or other public body or officlal not
amounting o a Change in Law but which has (or
woukd, if mada, have) the following elfects:

(a) remova, iransfer 10 another party or otherwize
have a material advarsa effect upon the
Board's lzgal capacity (or obligaticn) to



“Adversa Planning Decislon”

“Atiliare”

perforn any of ks material obligations in
relation o the Projoct which are material o
the interasts of Project Co andlor He Funders;
o

{b) amend or repeal ([without re-enactment,
consolidation or replacement by Law having
an equivalent eftect) the National Health
Sorvice (Residual Liabilties) Act 1996 or the
Mational Health Service (Privale Finance)
Act 16997;

provided that,

{ff in the circumstances referred to in
paragraph (a), whare a Change in Law
waukd have tha sffecd of transfaring the
legal capacity or obligation of the Board in
relation o auch materlal abligations to a
new antity fa * Board Substituta™, the

radevant Law shall not be an Advarea Law

i

(as) sither:

(i}the provisions of the Mational Healih
Sewice  (Residual Liabilities)
Act 1986 and the National Health
Service (Privats Finance) Act 1897
(together the "Praleciive
Legislation") apply to such Board
Substitute in full (as applied to the
Board as a1 the data ol this
Agreement); or

() the relevant Law has the same
affect in relation te thw Board
Substitute as  the  Protective
Legisfation: and

{bh)  the relevant Law does not otherwise have
any adverse matenal effect on 1he begal capacity or
obligation of the Board Substitule which affects {or
could reasonably be expected 10 affect) e Board
Substitute’s  ability to perform  any  material
obligatiens owed to Projact Co andfar the Funders
in relation to the Project which are material o the
Interasts of Project Co andfdor iis Funders, when
compared o the matersial chligations of the Board
undar this Agroament;

means & dacision by & Relevant Authorlty pursuant
to which te Planning Approval is amendad,
evoked, quashed or otherwise rendered
ineffactive;

meang, in relation t any person, any holding
company of subsidiary of that psrson or any
subsidiary of such holding company, and "holding
company” and ‘“subsidiary’ shall have the



“Agent®

“Agread Formm Technical CD™

“Ancillary Documents”

“Ancillary Rights”

“Annual Service Payment™

“Approved RDD lism™

“Articles of Association™

“Associated Companies™

meaning glven to them in section 1158% of the
Companles Act 2006;

has the meaning given in the Funders' Direct
Agreement;

means the CO of documentation in the Agreed
Fonm;

means e Construction Contract, the Sewvice
Contracis and the Performance Guarantess, all as
the same may be amended or replaced from {ima
to time;

means such rights as sef out in Section 3 (Anciliary
Aights) of Scheduls Pant & [Land Matters);

has the meaning given in Sghedule Pat 14
{Payment Machanism);

means an itam of Réviewahle Dasign Data which
has been retumed or has been deemed to hava
been relumed endorsed elther "Level A - no
comment” or "Level B — proceed subject to
amendmaent as noled" by the Boards
Reprosentative pursuant to the provisions of
Clausa 12 {Design, Construction and
Commissioning Process) and Schedule Part 8
{Reviaw Procedurs} iprovided that in lhe case of
any itam of Reviewable Design Data which has
bean raturned or has been daermed to have hean
returned endorged "Level B — proceed subject o
amendment a2 noted” Projact Co has taken
account of the Board's  Reprasentative's
commants), as such item of Reviewable Design
Dafa may be varied or amended from time t¢ time
in accordance with Schedule Part 16 (Changa
Frofocoly,

means Project Co's articles of agsociation, and the
tarm “Artlcles” shall be construed accordingly;

means:

{a) in respect of a Financlal investor or any othar
lovamt company, a company which is a
Subsidiary, a Holding Company or a company
that iz & Subsidiary of the ulfimate Holding
Gompany of that rslevant company, and in
that gase of Project Co shall include the
Issuar, Hold Co and each of the Sharsholders;

{b) in respect of any Financial Investor only:

iy any und trust,  invesmnent fund,
partnership or other fund including &n
Imvsstor therein or other entity of
which any entity refermed to in
paragraph {g) of this definition is the
general partner, trusies, principal,



“Availability Fallure”

“Base Date"

“Base Sanior Debt Termination Amount”

“Beneficiary™

*Board Assels”

*“Board Change”

¥Board Change Notice”

“Board Events of Default”
“Board Observer”

I.IBBHd partyﬂ

manager ar co-mapager (either
directly or indirectly);

(i} any company whose shares are held
an behalf of any entity falling wihin
parageaph (&) of this definiton whose
purpose is to hold shares or
sharaholder debl on their behalf (as
nominge or trustee),

and the term "Associate" shall be interpreted
accondingly;

has the meaning given in Scheduls Fart 14
{FPayrment Mechamism);

has the meaning given in paragraph 16 of Seclion
2 (Inferprelation) of Schedue Part 1 {(Defintions
and inferpretation);

has the maaning given in Section & {Definitions) of
Scheltule Part 17 {(Compansation  on
Terrninatfony;

has the maaning given in Clause 48.3 {Condiuct of
Claima);

mgans the assats and equipment or ofhar properny
used by, or on behall of, the Board or any Board
Party, other than the Fadlitles;

has the meanity given in Schedule Part 16
{Change Prolocol);

has the meaning given in Schedufa Part 16
{Charyte Protacal);

has the meaning given in Clause 32.1;

means, from time io time, the individual designated
as such by thve Board;

MEBdNs:

(i) any of the Board's agents, contractors and sub-
contractors of any tier and its or their directors,
officers and employees at the Facllitios with the
authority of the Board but excluding Project Co,
any Project Co Party and statutory undertakers
and Hilitias, and

{li) Dumfries Hospitals League of Friends, a charily
registerad n Scotand with regisiered numbsr
SCO05680 and heving s address at Esslinbank,
Dunscore, Dumiries, D852 OUP,

and "Board Partigs®™ shal be construed
accordingly;



“Board Pulicies™

“Board Services™

“Board's Commissioning”

“Board's Commiinity Benefils
Requiremenis”

“Board's Construction Requirements™

“Board's Maintenance Obligations”

“Board's Posat Completion Commissioning”

“Board's Representativa”

“Business Day"

“Capital Expendilurc™

“COM Regulations”

“Certificata of Practical Completion”

"Chﬂnge"

“Change In Control”

means the board policies on the Agresd Form
Technical CO;

maans all activilies carried out by the Board al the
Facilities from tame to Gme;

means the Board's pre-complefion commissioning
activitiees to ba carried out by fhe Board in
accordance with Clause 17 {(Pre-GCompfation
Commissioning and Complelion);

maans thase raquiremants sat out in Seclion 1 of
Schedule Part 28 (Commuinily Benslils);

maans the requirements of the Board set out or
identified in Section 3 {Boards Consiruciion
Requirements) of Schedula Part & (Construciion
Mattors) as amended from time to time in
accordance with the tanms of this Agreement;

has the meaning given in Clawse 23.13;

means the Board's post-completion commissioning
activities 10 be carded out by the Board in
accordance with Clause 18.1 (Post Complelion

Commissioning);

means the persen s appointed by the Board
pursuant to Clause 8 (Representatives);

meens a day other than a Salurday, Sunday or a
bank hollday in Edinburgh;

means capitel expenditure {(as such ferm is
interprated in accordance with generally eccepled
accounting principhes in the Uniled Kingdom from
tirne to tirme);

has the meaning given in Secllon 2 (Safely During
Construction) of Schedule Part 6 (Construchion
Maiters),

rmeans A corificate i the relevant form sat out in
Schedule Pait 22 {Certificales),

has the meaning given in Schedule Part 16
{Change Protocol):

meane:

{a) any sals or other disposal of any lagal,
benalicial o equitable inlerast in any or all
of the equity share capital of a cormporation
{including the control over tha axercise of
voling rights conferrad on that equity
share capital, contrel over the righl to
eppaint or remove directors or the rights
fo dividencis); and/or

() any other arrangemsits that have or may



“Change in Lew"

“Collataral Agresments”

“Commencement Date”

“Commercially Sensitive Information™

“Commigsionara”

“Commissioning Completion Cortiflcate”

“Commissioning End Dalte”

“Common Terms Agreament™

“"Compensation Event”
“Compensation Payment”

“Compigtion Criteria”

" Completion Date”

“Confidential information™

have or which rasull in the same effect as
paragraph (a) above;

means the coming inte effect or repeal {without re-
eénacimant or consolidation) In Scotland of any
Law, ar any amsndmean ar variation to any Law, or
any judgament of a relevant court of law which
changes binding precedent in Scofland in each
case afier the date of this Agreement;

means ihe Contractor's Ceollateral Agreement, the
Service Providers' Collateral Agrearments and tha
Key Sub-Contracior Coflaieral Agreements;

means the date of lhés Agreement;

means the sub set of Confidential Information

lisksd In column 1 of Part 1

(Commercially

Sensitive Contractual Provisions] and column 1 of
Part 2 (Commercially Sensitive Material) of

Schedule Part 28

(Commercially Sensifive

Inforrnation) in each case for the period specified
in colurnn 2 of Pars 1 and 2 of Schadule Part 26
{Commercially Sensitive inforrnation);

has the meaning given In Clause 35.3;

means & cerdificate in the rafevant form set out in
Schedue Part 22 (Certificates);

maans

te date by which the parties'

commissioning aclivibes are programmed lo be

completad

in  accordance with  the  Fipal

Commissioning Programme:

means the common terms agreemant cated on or
around the date of this Agreemert among, inter
dlios, Project Co, Hold Co, the Issuer and the
Senior Funders;

hag the maaning given In Claugs 20.10;

has the meaning given in Clause 46 6

means the Completion Tests as  defined in
Appendix 11 of Schedule Pad 10 [Outine
Commissioning Prograrmme);

means [l SEPTEMBER 28:7gr sych revised
date as may ba specfied by the Board's
Representalive pursuant lo Clause 29 (Dela
Everits} or such other date as may be agreed by
the parties;

meansa:

{a)

informakion that ought to be considarad as
confidential {however it is comvayed or on
whalever media il is gtored) and may
Inciude information whose  disclosure



dlcan“ma’l

"Construction Conlract”

"Construction Phase"

“Construction Quality Plan"

“Construction Skills Certification Schame”

“Contamination™

*Contract Month™

would, or wauld ba likely to, prejudice the
commercial intarests of any person, frade
gecrsls, Intolectual Proparty Bights and
know-how of either party and all personal
dala and sensitive personal data within
the maaning of the Data Protaclion Act
1285 and

(b) Commercially Sensiliva Information;

means all permissions, consents, approvais,
cerlificates, panmits, kcances, statutory
agreements and authonsations required by Law,
and all necezsary conaants and agreements from
any third parlias (including, without limitaion, any
Flanhing Psarmission), nasded o cany out the
Project Operafions In  accordance  with  this
Agreement;

means the design and buidd contract dated the
same date as this Agreemend between Project Co
and the Contragtor {which, as at the date of this
Agraement, |5 in ihe Agreed Form) as amended or
replaced from time 1o time in accordance with this
Agreament;

means the perled from and Including the date of
execulion of this Agreement to and including the:
Aclual Completion Date;

means the documant at Section 8 (Quakty Flans
(Dasign and Construction)) of Scheduls Part 8
{Construction Malters);

means the scheme operatad by Construction Skills
Cerificafion Scheme Limited (registerad number
(3024675} 10 evidence the skils and competence
of persons employed on construction sites;

means all or any pollutants or contamninants,
including any chemical or indusiral, radloactive,
dangercus, toxic o hazardous substance, waste or
residue (whether in solid, somi-sold or liquid form
or a gas or vapour} and Including without limitation
genstically modified organizms;

means a calendar month provided that:

(a) the first Gontract Month shall ba the
pariod from and including the Payment
Commencement Date to amd ncluding the
last day of the calendar monih in which
the Payment Commancement Date falls;
and

(b) the last Contract Month shell be the period
from and including the first day of the
calendar month n which the Expiry Dale
or Temmination Date {(as tha may be)
faflz 1o and Including the Expiry Date or



“Cantract Year"

“Contracting Associate”

“Contractor”

“Cantractor's Collateral Agreament”

“Contractor's Site Managasr”

*Contractor's Site Rules”

“Gonvictions™

“Core Times™

the Termination Palg {as the cgse may
be),

maans each perad of twelve (12) calendar months
during the Project Term starting on 1 April and
sach subseguent period of weive {12) calendar
mondhs, save for the first Contract Year which shall
he the period gommenging on the date of this
Agresment and sncding on tha next 31 March and
the final Cortract Year which shall be the period
commancing on the preceding 1 April and ending
on the date of expity or eaidier tetminaton of this
Agreement (as the case may be);

means the Conlractor, any Serwvice Provider and
any other entity which pedomms on behalf of
Project Co any material funclion In connection with
this Agreement or the Projec Operations;

meang Laing O'Rourke Constiuction  Limited,
registered number 04309402 whose registered
office is at Brkige Flace, Anchor Boulevard
Admirals Park, Crossway, Darford, Kent DA2 SN
engagad by Project Co to carry aut the Weorks and
any substitile design andfor bailding contractor
engaged by Project Co as may be permitted by
this Agreement;

means & collateral agreement among the Board,
Projact Co and the Contraclor In the formn set out in
Section 1 of Schedule Part 9 ({Collateral
Agreemanis),

means the manager to ke appointed by the
Contractor for purposes of supsevision of all day-
to-day acliviies on the Sita;

meaans the Confractor's rules, applcakle on the
Sile to the Board, Project Co, the Contractor and
their respective sub-contractors and suppliers of
avery ber during the construclion of the Facilities;

mans, other than in relation to minor road traffic
offences, any previous or pending prosecutions,
conviclions, cautions and binding-over orgders
{including any spent convictions as contemplated
by section 1(1) ot The Rehabilitation of Offenders
Act 1974 by virue of the exemptions specifted n
Part U of Scheduts 1 of the Rehabilitation of
Offenders Acl 1974 {Exceplions} Order 1975 (51
19756/1023) and the Rehabifitation of Offanders Act
1974 {Exclusions and Exceptions) {Scotland)
Order 2003 Soottish 31 2003/231) o any
replacement or amendmen to those Orders);

has the meaning given to that term in the Service

Leval Specification and “Core Time” maane 2 fime
within Core Times;
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"“Deduction”

“Deemad Linbility”

“Dafault Interast™

“Default Interesi Rate"
“Defects”

“Dafay Event”
“Darogated Low Valus Changs”

“Desalgn Data”™

“Deasign Guality Plan”

“Direct Losgss”

“Disclosed Data"

“Dlacriminatory Change in Law"

means a deduction to ba made in cakulating a
Monthly Service Payment, ocalculated in
accordance with Section 3 (Deduchionz from
Monthly Servics Pawnenis) ol Schedule Part 14
{FPaymeni Mechanism);

has the maaning given in Clause 45.7.3;

means any increased margin that is payable fo the
Senior Funderz or which accrues as a rasult of any
payment due to the Senior Funders not being
rmade on the date on which it Is dus;

means 2% over LIBOR;

means any defect or fault in the Works and’or the
Facilifies (nol being a Snagoing Mattery which
acours due to g failure by Projest Co 10 meet the
Board's Construstion Requirements andfer Prgjact
Co's Proposals or otherwise to comply with its
obligations under this Agreement;

has the meaning given in Clause 29,3

has the maaning given In Schedule Part 16
(Change Profocoly;

means all drawings, reports, documents, plans,
software, formulag, calculations and other dats
ralating ko the dasign, conelruction, besting and/or
operation of the Facilitias,

means the decurnent at Section & (Qualily Flans
(Design and Consiruction)) of Schedule Part 6
{Consfruction Matters);

means, subject o the provisions of Clause 54.1, all
darmage, losses, liabilitios, daims, actions, costs,
expensas (ncluding the cost of legal or
professional services, legal costs being on an
agent/client, client peaying basis), preceedings,
demands arnd charges whethor ardsing under
stalute, contract or at common law but, to avoid
doubt, excluding Indirect Losses;

means any Design Data and any other written
information, dats and documents made available
or lasuad to Project Co or any Project Co Party In
connaction with the Project by or on behalf of the
Board (or any Board Pary) whether on, befors or
after the axecutian of this Agreament;

means any Change in Law the effact of which is to
discriminate directly against;

(a) hospitals whose deslgn, construction,
financing and operafion are procured
unger the private finance iniiative or
Bcotlish Government NPD Initlative {or
any successor initiative apphlying princlplas

i



“Dlaputa”

"Dispute Resolution Procedurn”

IIEIBII‘

“Emargency”

"Encumbramn;e”

similar to those initiatives) in relation to
other similar projocts; or

(4] companies undartaking projects procurasd
by comiracts undar the private finance
inilialive or Scottich Government NPD
Initiative {or any successor iniligtive
applying  principles  similar 0 those
infliativeg} in relation to other ¢ompanies
undertaking similar projecis; or

fe} the new dlstrict general hospital  for
Dumfries and Galloway in redation 1o other
similar fagilities; ar

fdy Project Co In reladdion to other companies,

Sava:

{H whera such Change in Law is in response
to any act of omission on tha part of
Froject Go which ig llegal {cther than an
act or omisgion renderad illegal by virtue
of the Change in Law itself);

fili} that such action shall not he deemed to ha
discriminatory solely an the hasis that its
sifact on Project Co s greater than s
affact on other companies; and

(i that a change in taxes or the intraduction
of a tax affecting companies ganerally or a
change in VAT shall be deemead not to be
discriminatory in any circumstances (o
avoid doubl, such changes being given
efiect in accordance with Clausa 35 (VAT
and Construcifon Industry Tax Deduction
Schams);

hag tha meaning given in paragraph 1 of Schadulke
Part 20 {D¥spufe Resciution Procedurs);

means the procedure set out in Schedule Part 20
{Dispule Resoltion Procedure);

has the meaning aiven in Clause 9.7

means an event causing or, in the reascnable
opinion of a panty, threatening 10 causa death or
injury to any individual, or serdous disruption to the
lives of a number of people or extensive damage
1o properly, or conlamingtion of the environment, in
each case on a scale beyond the capacity of the
amargency sarvices o prevanting the Services
oparaling uwnder nonmal  circumstances  and
requiring tha mobiisaticn and organisation of the
emergency services;

means any option, right of pre-empltion, pledge,
securty, inferest, lien, charge, monrgages, lkease,

12



“Environmental Information

Regulations™

(Scotland)

“Equipment”

“Estatecode™

“Estimated Deductions”

“Estimated Incroased Maintenance Costs™
“Excusing Cause”

“Expiry Date”

“Facilities”

“Faes Regulations"

“Final Commissioning Programme”

“Fnancial Close™

“Finmancial Investor”

llicence, claim, <condition, retention or other
ercumbrance or resfricion whether impessd by
agresrnent, by law or otherwise,

means the Environmental Informatlon {Scotiand)
Requlations 2004 topether whh any guidance
andfor codes of practice issued by the Scoltish
Information Commissionar or refovant Govermnmmend
Deparirment in relation to such regulations;

means the Group 1 Eguipment,
Equipmenl, Group 2A Equipment;
EQuipment; Group 3 Equipment,
Equiprmant and Group 5 Equipment;

Group 18
Group 2B
Group 4

means the NHS estatecade being the document
with ISBM 0-11-322549-0

has the meaning given in Clause 34.2.1;
has the meaning given in Clause 23.7;
has the meaning given in Clause 51,2
means midnight on {{ SEPTEM .
i 2 q‘%‘t

means the buildings and other facilities, togeiher
with all supporting infrastructure {including the
Flant and the Group 1 Equipment and the Group
1S Equipment), external hard-standings, speclallst
surfacas and othet amenitios located on the Site
{ncluding a5 a minimum all aspects detailed withir
Appendix B to Section 1 (Service Leve!
Specificationy of Schedule Parl 12 (Service
Regquiraments)), as required to enable Project Co
to comply with its cbligations under this
Agreement, all az the same may be vared,
amendad or supplemeanted from lime 13 time in
accordance with this Agreement;

means the Freedom of 'nformation (Fees for
Required Disdeosure (Scolland)) Regulations 2004,

means the programme jointly developed and
agread by the Board and Projest Co in acoordanes
with the provisions of Clause 17.1:;

means the date of this Agreement;
means:

fa) Aberdeen Infrastructure Investments (Mo
5) Limited, a company registered under
the Companies Acts (Registkered number
DE06E3001) and having #is registarad office
at Bow Bells House, 1 Bread Street,
Londen, Unfled Kingdom, EC4M SHH: and

(b} Aberdeen Infrastruclurg Invesiments (Ko
B} Lmited, a company registersd under

13




“Financial Model”

“Finishes"”

“Finishas Proposal Date™

“Finishes Selection Date”

“First Pasty"”
“FDKE}A“

“Force Majoure”

“Functional Arsa”

*Funders”

“Funders' Direct Agreemant”

the Companies Acts (Reglstered Number
08062299) and having its registerad office
at Bow Bells House, 1 Bread Street,
Londan, United Kingdom, ECAM SHH.

means the computer spreadshest modsel for the
Project Incorporating statements of Project Co's
cashflows including all expenditure, revenues,
financing and taxation of the Projact Qperations
togethar with the profit and loss sccounts and
balance sheelz for Project Co throughout the
Project Tetm accompanied by defafls of all
assumplions, calculalions and methedokgy used
in their compilation and any other documentadion
necassary or dasirable te operate the model, in the
Agread Form, ag amended from time fo tme in
accordance with the terms of Clause 37 (Financial
Mode)).

means those finishes listed in the fable sat cut in
paragraph 1.2.3 of Schedule Part 8 {Review
Procedurgy,

means, in rélation 1o a Finish, the relevam date
identified in tha table sel out in paragraph 1.2.3 of
Scheadule Part 8 (Raview Frocedurs);

means, in relation to a Finish, tha relovant date
identified in the table sel out in paragraph 1.2.3 of
Echedute Pait B { Aaviaw Frocedura);

has the meaning given in Clause 35.5;

meang the Freadom of Infermation (Scotland) Act
2002 and any subordinate legistation {as defined in
saction 73 of e Fresdom of (nformation
(Scotland) Act 2002) made under the Freedom of
Informetion {Scotdand) Act 2002 from time lo time
together with any guidance andfor codes of
practico issued by the OScoftish Infarmation
Commissioner or talevant Governmant department
in relation to such Act;

has the meaning given in Clause 31 (Force
Majeurey;

means an area of the Facliiies identlfied as such
in Apperdix 2 t¢ Schedule Part 14 (Paymont
Mechanism);

means all or any of the parsons who provide
financing or Runding in raspect of thwe Project
Operations  under the Funding Agreements
including the Eurcpean |nvesiment Bank and
Aviva Annuity UK Limited and, whara tha contaxt
50 parmits, prospedctive financiars or funders;

means the agreament to ba enterad into between
the Board, the Senior Funders and Prgject Co in
the fwm &sef oul in Schedule Part 4 {Funders'

14



“Funding Agresmants”

“Funding Default”

*General Manager”

“Giood Industry Practice”

"Govemment”

“Ground Physical and Geophysical
Investigation”

"Group 1 Equipment”

“Group 15 Equipment™

"Group 2A Equipment”

“"Group 2B Equipment”

Direct Agreamentd),

masans &ll or any of tha agreemsants or Instruments
to be enered inte by Project Co or any of ils
Associalas relating to the financing of the Project
Operations  {nclwding the Iniiai Funding
Agreements and any agresments of instiaments to
be entered Into by Project Co or any of s
Aseociates relating to the rescheduling of their
indebtedness or the refinancing of the Project
Operations);

means an Event of Default (as defined in the
Common Tenms Agreement;

mesns HOP Social Infrastruciure (UK) Limbed or
such replacement or successor contractor as

Project Co may appoint;

means using standards, practices, methods and
procadurss ¢conforming to the Law and exercising
thal deqree of skill and care, diligence, prudence
and foresight which would resgonably and
ordinarily be expected frem a skiled and
axperienced persen engaged in a similar type of
undertaking wnder the same or similar
circumstances;

means the govemmant of the United Kingdom or
tha Scottish Ministers:

means the investigation of all the condilions of and
surrounding the Sile and of any exiranecus
malerials in, on or under tha Eite {inciuding ils
surface and subsoil) to enable the Facllities 1o be
dosigned and constructed and the Works 10 be
camigd out with dus regard for those condilions
and the seismic activity {H any] in the region of the
Site:

means the aquipment wWertified as Group 1
Equipment in ihe equipment lists in Appandices 1
and 5 of Schedule Pant 11 (Equipment) ar as
otherwise agresd between 1he Partias in
accordance with this Agreament;

means the equipment kentified as Growp 15
Equipment in the aquipment lists In Appandices 1
and 5 of Schedule Part 11 (Egtipment) or as
clherwise agresd betwean  the  Parties in
accordance with this Agreemsent;

means the equipment idantified as CGroup 2A
Equipmeni in the aquipment lists in Appandices 1
and 5 of Schedule Part 11 (Eguipment) or as
otherwise agreed between the Pardles in
accordance with this Agreament;

meaans the equipment identified as Group 2B
Equipment in the equipment lists in Appendices 1

15



“Group 3 Equipment*

“Group 4 Equipment™

"“Group 5 Equipment”

"“H&S Conviction”

“Handbkack Amount™

“Handback Bond™

“Handback Carlificata”

“HarmtdbacK Progranime”™

“Handback Requirements™

*Handback Works"

“Health and Safety Regime”

“Health Board™

and 5 of Schedule Part 11 (Equiprrent} or as
gthernise aogreed between the Parties In
accotdanse with this Agreament;

msans the equipment identiicd as Group 3
Equipment In tha equipment lists In Appendicas 1
and 5 of Schaduke Part 11 (Equipment} or as
otherwise =agreed  between  the  Pardies  in
sccordance wilh this Agreement

means the equipmenl ientified as Group 4
Equiprnent in the equipment lists in Appendices 1
and & of Schedule Part 1t (Equipmem) or as
atherwise agreed betwesn the Paitles [n
accordance with this Agrgemsnt;

means the equipment ldentified as Group 5
Equipmant in the equipment lists in Appendicas 1
and 5 of Scheduke Part 11 (Bquipmenm) or as
pntherwise agreed betwsen the Parties  in
accordance with this Agreeiment;

has the meaning given in Clause 40.1_5;

has the meahing given in Schedule Pat 18
{Handback Frocedure),

has ithe meaning given in Schedule Part 18
(Handback Procedurey,

meaans the cartificate of confirmation that the
Facllities comply with the Handback Requirements
it tha relervant fortn sat cut in Scheduls Fart 18
{Handback Procedure):

has the meaning given in 3checdwle Part 18
{Handback Frocedure);

has theé meahing given in Sthedule Pad 18
{Handback Procadure);

has the meaning given in Schedule Pan 18
(Handback Procadurey,

means the Food Safety Act 1930 (and assoclated
regulations), the Health & Salety at Work efc Act
1974 {and associaled regulations), the Fire
Precautions Act 1971, 1the Environmental
Protaction Act 1980 and the Waler Industry
{Scotand} Act 2002 and any simifar or analogous
heakh, safely or envirenmenlal leglslation in force
from time to time;

maans a health board astablished under saction 2
of the Matlonal Health Service [(Scolland) Act 1978
{or &ny successor body fo any such body
astablished wilh substanlially the same powers or
dutias);

18



“High Value Change Stage 2 Submiseion”

“Hald Co"

“Holding Company™

“Hours for Pragrammed Maintenance”

“Hours of Operation”

“Indem nifier”

“Independent Tester”

“Independent Tester Contract”

*Indirect Lossos"

“Informatlon”

“Information System™

“Initial Funding Agrasments”

“Insurance Proceods Account™

“Ineurance Proceeds Account Agreement™

“Insurance Term™

has the meaning given in Schedule Part 16
{Change Frotocoh,

means High Wood Health {Hold Co) Limited,
rogistered number 2047152 and having its
regisiesed officg at Bridge Place, Anchor
Boulovard, Crossways Business Park, Dartford,
Kanl DA2 65N;

has the meaning given to it in sactlon 1158 of the
Companles Act 2006;

has the meaning given in Appendix 2 of Schedule
Part & {Review Procedure);

has the meaning given in Appendix 2 of Schedule
Part & [Review Procodure);

has the meaning given in Clause 49.3 (Conduct of
Clains);

means the Curre and Brown UK Limited
{registerad number 01300409) having its
registered office at Dashwood House, B9 Old
Broed Street, London, EC2M 105, or such
subgtitute independem tester as may be permitted
pursuant to this Agresment;

means the contract daled the same date as this
Agreement in the famim set out In Schedule Part 13
{independamnt Toster Contrach) or any réplacement
thereof among Project Co, the Board and the
Independert Tester,

has the meaning given in Clause 54.1 {Excitsions
and Limils on Liabiliig;

has tha meaning giver under section 73 of the
Freedom of Irformation (Scotland) Act 2002,

maans a system for generating, sending, recetving,
storing or ctherwise processing  elecivonic
communications;

means the Senfor Funding Agreements and the
Subgrdinated Funding Agreements in the Agreed
Formn,

means the account numbered [ in the
jeint names of Project Co and the Board with the
Account Bank (a3 defined i the Common Temms
Agreememt as the Board Insurance Proceeds
Account Agreemeant);

means the agreement in the form set out in
Schadula Part 26 (insurance Proceeds Account

Agresmeni);

mesns gny term and/or condiion required fo be
included in a policy of insuranes by Clause 53
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“Insurances"

“Intellectual Property”

“Inteflectual Property Rights”

“Interim Project Report”

“Isauer”

u:"!l-

“Key Sub-Contractor”

{insurance) endfer Schedule Part 15 (fnsurancs
Requirements) but excluding any risk;

means, as the contaxt requires, all or any of the
insurances required to be maintalned by Project
Co pursuam 10 this Agrasment;

means all registered or unragistered trademarks,
service marks, patents, registerad designs, utillty
models, applications for any of the forsgoing,
copyrights, unregistered designs, the sui generis
rights of exmction relating to databases, brade
secrets and other confidential information or know-
how,

means the Intellectual Properdy which (o ihe
subject matter of which) is created, brought into
existence, acquired, used or intended to be used
by Project Co, any Project Co Party ot by othar
third parties (for the usa by or on behalf o or for
the benafit of Project Co) for the purposes of the
dasion or construction of the Faciles, the
cperatior;, malntenanzs, improvement  and/or
testing of the Facilitios or the conduct of any athor
Project Operafion or otharwise for the purposes of
this Agreement;

means either. (i) the report o be produced by
Prolect Co on reguest by the Authority pursuant 1o
Clause 4.8 (Funding Defaufy, which report shall
contain all information peddaining te the occurrence
of the relevant Funding Default (including without
limitation details of any aclion taken by the
Funders under the Common Terms Agresiment,
any discussions that have taken place with the
Fundars and if the funders intend 1o issue a waiver
in respact of the Funding Default) as the Authorily
{acting reasonably) deems nacessary together with
a programme of action which will, it perfommed,
remedy or otharwise resolve e matters which
gave rise to the Funding Default; or (i) whera the
SBenmor Funders have roquested that Project Go
mrovide them with a report in relation fo the
relevant Funding Defgult, a copy of such repost,
together with any updatas or follow on reports
refquastad by 1he Senior Funders,

means High Wood Health (Flnance Co) plc
incorporated in England and Wales under the
Companias Acts (company nuber D9437404) and
having its registersd office al Bridge Place, Anchor
Boulevard, Crossways Business Park, Darford,
Kart DAZ 65SN;

means information fechnology systemns, hardware
and software;

means the dasign consultants employed by the
Conlractor in connection wilh the Works, being, as
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"Key Sub-Contractor ColRateral Agreements”

[ 11 Lawﬂ

“Lilecycle Replacement™

at the Cormmencement Dale;

fa) Ryder Architecture Limited (Registored
Number: (1BE2038) whose registered
office is at  Coopars Studios, 14-18
Weslgate Road, Newcastlke Upon Tyne
MNET1 2NMN;

{b) WEP UK Limitad {Registered Number:
01382511) whoge registered office & at
WEP House, 70 Chancery Lanse,. London
WC2A 1AF;

{c) Hoare Lea and Partnhers, a parnership
whose prncipal place of business iz al
Royal Exchange, Cross Stresat,
Manchester M2 7FL,

and any replacement of or successor to such
antities;

means the collateral agreament among the Board,
Project Co, the Contractor and the Key Sub-
Contractors in the form set out in Section 3 of
Schedule Part 9 {Colfaleral Agresmenis);

means,

(a) any applicable statute or proclarmation or
any delagated or suberdinate legislation;

[{1)] any enorceable community right within
the meaning of section 2{(1} of the
European Communitles Act 1572

(c} any applicable guidance, dirsclion or
delermination with which the Board and/or
Project Co is bound to comply to the
extent thal the same are published and
publicly availabla or the existence or
coments of them have besan notified to
Project Go by the Board, and

id) any applicable judgement of a relevant
court of law which iz & binding precedent
in Seotland,

In each case in foree in Scotland;

means any warks for the renswal of any Plant,
Group 1 Equipment, Group 1S Equipment, Group
5 Equipment, or any olher asset or panit of the
Facllites thal are necessary t¢ ensure that the
Facidks are maintained in accordance with the
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“LIBOR”

“Low Value Change”

“Maintenance Worke™

“Malicious Damage Repost”

“Management Services Provider”

“Madical Contamination”

"Madium Value Change™

“Method Statements”

Service Lavel Specification and Method
Staternents and that the Faciliies comply with the
Board's Constraction Requirements and Froject
Co's Proposals throughout the Project Tarm;

means the raie per annum set by ICE Benchmark
Administration Limited [or any successor 1o that
unction of ICE Banchmark Administrafion Limited)
a5 advised by the Account Bank {as defined in the
Common Tenns Agreement) to be the offerad rate
for six month stering deposits in the Landon
intertbank market which appears on pages
LIBORO1 or LIBOROZ2 of the Thomson Reuters
screen {or any replacement Thomson Reuders
page displaying the rate) at T1am on the day on
which the relevant pariod starts or, if that day is not
& Business Day. on 1he naxt following day which is
g Business Day,

tas the meaning given in Schedule Part 16
(Change Proiocol;

means any works for maintenance or rapair of the
Faclities that are nacessary o ensure that the
Feclities sre maintained [n ascordance  with
Service  Level Cpecification ard  Method
Statements and that the Facilitiss comply with the
Board’s Construction Reguirements and Projoct
Co's Proposals fincluding, without limitation, the
ranewal or replacament of any Plant or aquipmernt)
throughout the Project Term but excluding for the
avoidance of doubt Lifecycls Replacement,

has the meaning given in Clause 49A.2.1;

means HCF Management Sarvices Limited
raglsterad in England and Wales with number
(3919468 whoge registered office is at ¢ White
Ok Sguare, Londen Road, Swanley, Kent, BR3
TAG;

means a diseasa carying agent which cleaning
end prevention of infection or Gcontamination
tachnlques N use in accordance wih Good
Indusiry Practice and ihis Agreement cannot
substanfially prevent or cannot subsiankisly
ramove with the result that:

(A it is unsafe to admit patients or staff o the
relevant area or to use the area for the
purpase for which itis intended; and

{s]] tha arsa cannot bs mada sale for the
admisgion of patients or staff;

has {he meaning given n Schedule Pat 186
(Change Frofocok;

meaans the method of providing a Sorvice as st
out or identified in Section 2 {Method Statemenis)
of Schedule Parit 12 (Senice Requirementd) as
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"“Monthly Service Payment™

“Monthly Service Report”

“Neot Present Value™

¢"Hsu

“NHS Requiremeont”

“NPD Reguirements”

amendad from time to Hme i socordance with
Clause 33 (Change Proiocal) and Clause 22 (The
Services);

haz tha meaning ogivan In Schedule Part 14
{Payment Mechanism);

means & monthly report io be prepared by Project
Co and provided o the Baard in accordance with
he ralevant provisions in Sectlon 1 (Service Level
Specification} of Schedule Pat 12 (Senvice
Racquiremantsy;

has the meaning given in Schedule Part 23
{Refinancing);

means the Natonal Health Service,;
MEaNs:

{a) in relation to the Warks, Health Building
Notes and Health Technical Memaranda
and such other requirements as are
dasignated as NHS Requiremeants in the
Board's Canstructen Raquirements; and

it in refation to the Project Operalions (other
than the Warks), Haalth Building Notes,
Health Technical Memomnda, all
Executive  Letters, Health  Service
Guidelines, Heelth Circulars of the NHS
and any similar ofilcial  requests,
requirements and guidance having similar
status for tha time being in force, ut only
1o the extent the same arg published and
publicly available or the exlstence and
contante of them have been nofified to
Projact Co by the Board,

means all of the following reduirsmants:

{a) not to make a distibution of profit or
surplus, or any transfer of assets to ona or
more shareholders whether by means of
any payment or fransfer of assets, directly
or indirecily, In cash or In any kind,
whether by way of dividend, bonus o
releasa of cbligation or in any other way
otherwize than:

iy tor full considaration; or

iy to the Board pursuant to Clause 36
{Payment of Surpiuses amd
Compliance with NED
Aequirements); or
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"Operational Functionality”®

{b)

means

(a)

(b}

(<)

22

(M  Project Co's share of a Project Co
Change; or

(v}  Project Co's share of a Refinancing
Gain; or

o comply with Glause 4.4;

tha following matters as shown on tha
1:500 scale development control plem and
site plans;

{iy ihe point of access to and within
the Site and the Facillties,

(i} the ralationship batwesn one of
more buildings that comprise the
Facilittes: and

{iii) the adjacencigs hetween different
hospital depariments within the
Faciltas,

the foltowing matters as shown on the
1:200 s¢ale plansg:

(I the points of access 1o and within
the Site and the Facilities;

{1 the rakationship between one or
mora buildings that comprise the
Facilities;

(i) the adjacencies between diffarent
hospital departments within the
Facilities; and

{iv} the adjagendes betwean ronms

within the hospital departments
within the Facililies,

{v) the quantity, description and
areas {in square metres} and
minimum criical dimansions of
those rooms and spaces

the bocation and relationship of aquipmeant,
fumitura, fittings and user terminals as
shown an the 1:50 keadad room plans in
raspac] of:

i all bed and trolley posfions:



“QOparatlonal Insurances™

"Operational Term”

*Oparational Use"

“Option Period”

“Original Senior Commitrnent”

“Outline Commissioning Programma™

“Pa'ﬂ‘"

“Paymeant Comdnencement Date™
“Payment Mechanlsm”

“Parformance Failure™

"Parlormance Guarantsas”

{ii) imernal room elovalions;
{liiy actual ceiling layouts;

{iv) the Mon-Clinical Services
supplies, storage, distribution and
waste management spaces; and

{v) the ICT requirements;

but only inscfar as sach of the matters listed in (&}
to [d) above relate fo or aflect Operalional Use;

means the insurances requirad by Clause 53.2 and
“Operational Ins¥rance” means any one of such
inswrances,

means tha period from the Actual Complation Date
untit the and of the Project Taim;

means the use of a room or space to the extent
that it is used by the Board or its employess,
tenanls, agenis and/or centraciors (but nod 10 avoid
doubt Project Go staffy for carrying out the Board
Setvices,

has the meaning ghven in Clause 53.143
{Uninstirable Risks),

means the amount commitled under the Senior
Funding Agreements as at Financlal Close (as
adjusted to take into account any Qualifying
Change);

means the pragramme selting out the standards,
specificatlons, procedures and other réquiremeants
for tha camying out and completion of the
comnmissioning activilios of the parties set out in
outline in  Schedule Part 10 {OQuiline
Commissioning Programmay;

means the ordinary basic or minimum wage ar
salary and any other cansideration, whether In
cash or in kind, which ihe Board Transfering
Employes receives either directly or mdiraclly in
respact of his or har amployment, from hisfher
employer;

means the Actual Completion Data,
means Schedule Part 14 (Payment Mechanism,

hazs the meaning given in Section 1 of Scheduls
Part 14 {Payment Machamism),

means the gisrantess 1o Projact Co in respect of
the Construction Confract and the Service
Contracts which, as at the date of this Agreement
are in the Agreed Form;
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"Permitted Barrowing”

“Physical Damage Policlas™

“Plan A"
“Plan B
“Plan 1"
“Plan 4"

“Planning Approval”

means without double-counting, any:

(@) advance to Project Co under the Senior
Funding Agreamenis, provided that such
advance s noi made uwnder any
Committed Standby Facility;

b Additional Permitted Baorrawing;

[[+]] advance to Project Co under any
Committed Standby Facility which is mads
solely for the purpose of funding any cost
overuns, increasad expenses or loss of
revenue which Project Co incurs, provided
that such {unds are not used In
subslitulions  for  other sources  of
commilted funding designated for thoss
purposes; and

{d interest and, in respect of the original
Senior  Funding Agraements only (as
entered into at the date of this Agresmant,
prior t¢ any subsequeni amendment),
other amounis accruad or payable under
the tarms of auch original Senior Funding
Agreaments,

except where the amount refered to in
paragraphs {a) lo (d) above is or ia being usad to
furd a payment of Default Intersst on any
Additional Pemitted Borrowing;

maagns the policies of insurance referred to N
paragraph 1 (Contractors' ‘Al Risk”’ Insurance) of
Saction 1 (Policies lo be Taken Out by Project Co
and Mainlgined During the Dasign  and
Construction Phasel and paragraph 1 {Froperly
Darngge) of Seclion 2 (Policies fo bs Taken Ouf By
FProject Co  and Maintalmed from tha Actual
Compistion Dats) of Schedule Fart 15 (/nsurance
Requirements);

means Plan A on the Agreed Form Technical CD;
means Plan B on the Agreed Form Technical COY
means Plan 1 on tha Agreed Form Technical GD,
means Flan 4 on the Agreed Form Technlcal CD;
means detailed planning consent for the Profect
with Application Murmnber 14/P/¥0478 |zsuad by

Dumifries and Galloway Councit on 19 Dacembar
014,
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“Planning Challenge”

“Planning Challsngs Mamissal”

“Planning Parmission”

“Fh“t“

“Pest Completion Commissioning”

"Pounds Swerling”

‘Programme"

"Programmed Maintenance’

maane, in reepact of the Planning Approval, the
occuvence of eilhar of the ollowing within three
months of the date of the grant of the Planning
Approval:

{a) an application for judicial review under
Chapter 58 of the Rues of the Court of
Session {or any statutory challenge or
appeal which procaeds on  principles
similar to judicial review); of

(b} a statutory challenge under section 23¢9 of
the Town and Country Planning {Scotland)
Act 1007

in gither casa (i) other than by Prglect Co or any
Project Co Party and (i) on grounds othar than
Poject Co's or a Project Co Parly's failure o
comply with statuwiory procedure and other than the
comimission of an unlawful act or acts by Project
Co or a Project Co Pary,

meaans, in relation to a Planning Challenge:

fa) a dacision by a RAclovant Authority
pursuant 1o which the Planning Challenge
is dismissed or otherwise rejected and in
raspact of which any rights of appeal have
expired, been rejected or otherwise lost; or

th} the withdrawal of that Planning Challengs;

maans  any plennihg  permission, approval of
reserved  matters,  listed  bullding  consent,
canservation areas consent andior other consent
or approval reasonably rexuired from time to time
for consfruction andfor operalion of the Facillties
{including withoul lmitation 1or any Board Change
and the Planning Approval);

maans the infrastructure Bystems, building
systems, fixed, and Immovable equipment
syslams, installed as pan of the Works or pursuant
o a Board Change as replaced from time 1o time;

means, as appropriate, Project Co's  Post
Complstion Cornmissioning andior the Board's
Post Complation Commissioning;

means the currency Issuad by the Bank of England
from time 1o time;

means the programme set out in Schedule Par 7
{The Programme) as ravised and issusd by Project
Ca {or on its behalf) from time o time pursuant ko
Clause 14 {Programme and Dalss for Compleiiony;

maans the Maintenance Work which Project Co |s
I carry out in accordance with Schedule of
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“Programmed Maintenance Information”
“Prohibited Ac1”

“Project™

“Project Co's Community Benelits Method
Stalamehta”

“Prolect Ca Event of Dafault™

“Project Co Parly™

“Project GCo's
Commissloning”

Post-Completion

“Project Co's
Commiasloning™

Pre-Completion

“Project Co's Proposals™

“Project Co's Remedial Sexvices"

“Praject Co's Representative™

"Pyoject Data”

Pregmmmed Mamtenancs;
has the Teaning given in Clausse 23.3;

has the meaning given in Clause 44 {Corrupt Gifls
and Faymems),

means the dasign, build, finance and maintenance
of a new district ganera) hospttal for Dumfries and
Galloway:

means thoge method statements get out in Saction
2 of Schadula Part 28 (Communily Beneiits):

has the meaning given in Clause 40 {Froject Co
Evants of Defaulp;

megans Pmoject Co's agents and contractors
{inchiding without fimitalion the Contracior and the
Service Providers) and its or their sub-contractors
of any fier and its or their directors, officers,
aemployaes and worknien in refalien 1o the Project
and "Project Co Perties" shall be construed
accordingly;

means Project Co's commissioning aclivibes
carred out in accordance with Clause 18.1;

means Project Co's commissioning activitios 1o be
carfied out in accordance with Clause 17 (Fre
Completion Commissioning and Complation):

means the document at Sechon 4 (Project Co
Proposais) of Schedule Part & (Constrtciion
Mattars) ag amended from time ko fime in
accardance with Clauss 33 (Change Profoco);

means any acliviies 1o be perlormed by or on
behalf of Project Co pursuant 10 fts rights undsr
Clause 23.15;

means the person appointed by Project Co
pursuant 1o Clause 8 {Represontalives);

means:

) all Design Data;

[+}] afl drawings, reports, documents, plans,
software, formpulas, ¢akoulations and othar
data relating to the provision of the

Services; and

i) any other materials, dacuments and or
data acquired, brought into existence or

used in relation 10 the Project Operations
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“Project Cocuments”

“Project IRR"

“Project Operations”

"Projact Term”

“Propoeaal for an Adverae Law”

or this Agreement;

maans tha Anclllary Docomants and the Funding
Agreaments;

means the real pre-tax project raie of return set iui
in celf redorence “Summary” In workshost cell
referenca E72 of the Fnancial Modsl;

means the carrying out of the Warks, the carrying
out of Projact Co's Pra-Complation Commigsioning
ant Project Co's Post-Completion Commissioning,
the management and provision of tha Services and
the parformance of all olher obligations of Project
Co under this Agreament from fime to fime;

maansg the pardod commencing at midnight on the
date of this Agresmeant and ending on the eadler of
the Expiry Dade and the Termination Date;

meaana:

{a) in the case of a hill, the bill being introducad by
the Govemment or receiving the support of the
Government at [t3 second reading in the first
House of Parllamant int which it is infroduced
or the Rill passing a second reading in the first
House of Parliament into which it is infroduced;

(b)in the case of a bill passing through the
Scoftish Farllarmeand, tha blil baing introducad by
the Soottish Govemment or receiving the
suppont of the Scotilsh Government at Stage 2
in the Scottish Parliament or the bill passing
Stage 2 in the Scoitieh Padiament;

(c) in the case of subordinate |egislation, tha
proposed statutory instrument or order being
laigd befora Parligment in draft;

() In the case of & directive, regulation or declsion
of the Eurapsan Union, its adoption; or

{8) in the casa of an administrative act as relerred
12 in the definilion of Adverse Law, any of ihe
Iollcwing prior o preparatory o the making of
such an agt;

() the taking by the Board, the Govermment, a
minlster of the Crown, or & deparment,
agency, raguiator or other public body official of
any stap in a process defined by Law {or the
making of such administrative acts, other than
any eary stages of such process (such as,
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“Protecting Vulnerable Groups Scheme”

“PRS Timatakle"

“Qualifying Change™

“Quallty Flang"

“Range ol Finlshes”

wihhout Nmitation, consuRetion or information
gathering) following the completion of which
further substantive steps temain i such a
process before the making of such an
administrative acl can ocour; or

any communicaton from the Govemment, a
minigler of the Crown, or the depattmend, agency
ot regulator or other public body or official
responsibke for making such administrative acts, to
the effect that such an administrative act will be
mace;

means the Scoltich Government's membership
scheme fo halp ensure that people who have
regular contact with children and protected adults
through paid or unpaid work do nat have g known
history of harmful behaviour;

has the meaning given in Clause 23.186;

means [unkess exprassly slated otharwiss):

(a) a Low Value Change in raspect of which
the parties have agreed the rmethod of
impiemantation; or

&) a Madium Vaius Change in respect of
which tha Board has issuad a confirmation
rofice pursuand to paragraph 7.1.1 of
Section 3 {(Medium Value Changes) of
Schedule Part 15 |Change Frotocoly, or

(¢} & High Value Changs which has meceived
Siage 2 Approval pursuand & paragraph
8.21 of Section 4 (High Valie Changes)
of Schedule Part 16 (Changa Prolocol,

in sach casa provided that any necessary changes
reguired 1o be made 10 any Project Document
andfor Anclilary Document pursuant to Schedule
Part 16 {Change Protoco)) have been given effect
1o and becomie uncorditional;

means the Design Quality Plan and Construction
Quality Plan, preparad in accordance with Section
8 {(Quafly Pans {Design and Construcion)) of
Schedule Part 6 {Consfruction Malfars), amd the
Services Quality Flan, prepared in acceordance with
Section 3 (Senvice Quallly Flar) ol Schedule Part
12 {Sewvice Reguiraments), as roquired to ke
implementad by Project Co in accordance with
Clause 20 {Quality Assiurance);

has the meaning given in paragraph 1.2.3(a) of
Schedule Parl & {Review Procedurey;



“Rectificatlon™

“Rectification Period”

“Refinancing™

"Aeinstatement Plan™

“Aeinotalament Works"

“Relevant Authoriy™

“Relevant Change in Law”

"Relevant Event"

"Relevant Incident”

“Relevant Payment”

“Reflevant Proceeds”

“"Retevant Service Transefer Date"

“Refevant Tax Liabllity”
“Reliaf"

“Relief Events”

“Reagquest for Infarmation™

“Required Actlon”

"Rezervad Rights'

"Restrictad Parson”

has the wmeaning given 0 Schedula Fart 14
{ Payment Mechanism;

has the meaning given n Schedule Par 14
{ Paymant Mechanismi);

has tha meaning given It Schedule Par 23
{Rafinancing;

has the meaning given i Clause 5222
{Aeinstatementy;

tas the meaning given in Clause 533222
{Reinstatement);

means any court with the relevant jurisdictien and
any local, national ofF supra-national agency,
inspectorate, minfster, minlstry, officlal or pubic or
statutory person of the government of the United
Kingdom, or of the European Union, (or of the
Scottish Governmeant or the Seottish Parfiament);

hias the meaning given in Clause 32.3 (Changes in
Law,

has the meaning given in Schadule Part 16
(Change Protocoly,

has the meaning given In Clauge 53 222
(Fainstatament),

has the meaning given in Clause 53.14.2;

has the meaning gven in Clause 53222
{Reinztaiement),

has the meaaning given in Clause 25.1;
has the meaning given in Clause 46.7.3;
has the meaning given in Clause 48.7.1;

has the mezaning given in Clause 30 (Helef
Evanis);

has the meaning set out in the FOI(S)A or the
Environmertal Information (Scotiand) Regulations
as relevant (whero the meaning sat out far the
term “raquest” shall apply);

has the maaning given in Clause 24.7;

maans tha mattar refered 10 in Saction 2 {Safaly
Buring Consiruction) of 3chadule Part & (Land
Matters);

means either:
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“Retail Prlces Index” or “RPI”

‘“Heavenus”

“Reviewable Dagign Data”

“Revisad Sanior Dabt Tennination Amount”

“Room Data Sheots”

“Sacond Party”
“Seoitish Futures Trust”

“Schedule of Lifecycle Replacemant”

“Schedule of Programmed Maintarance”

“Gecurity Trustee™

fa) a person providing or praposing 1o provide
health services of a similar nature 1o these
provided or contemplated by the Bosrd at
the time in question; or

[13)] any person whe has a materia! Interest in
the production of tobacco products anddor
alcohalic beverages;

means the Retail Prices Index {All llems) as
published by the Offica for National Stadistics Irom
tma to tme {he “index™, or, failing such
publicatlon or in the event of & fundamental
change 10 the Indax, such other index as the
parties may agree, or such adjustments 1o the
Indeant as the paittes may agres (in sach case with
the intention of putting the parties in no better nor
worge position than they would have been in had
the Index not ceased to be published or the
relovant fundamental change not been made)} or,
in the event that no such agreement is reached, as
mey ke detemined W accordance with the
Digputa Resalution Procedure;

means the projected Unavaidable Fixed Costs and
Sanior Debl Service Coals ol Project Co;

means the Dasign Data listed at Sectlon 5
{Reviowable Dasign Dala) of Schedule Part B

(Conglruction Maiters);

has tha meaning given in Section 6 (Defnitions) of
Schedule Pat 17 [Compensaffor on
Tarmnation);

has the meaning given in Section 6 (Roont Data
Sheatsy of Schedule Pat 6 {Consiruction
Matlars):

has the meaning given in Clause 35.3;

means Scoltish Futures Trust Limited {Company
Number SC348382), having its reglsterad office at
151 Floor, 11-15 Thistie Streed, Edinburgh EH2
10T;

means the programmea of Lifecycle Replacermnent
for the Projoct Term that complles with the
requirements set ot In Clause 23A (Ufacyocle
Replacament)

means the prograrmme refarrad 1o in Clause 23.1
to be submiited to the Board's Representative by
Project Co in accordance with Schedule Part 8
{ Review Procedurs),

means Deutsche Bank Luxembourg 8.A in ity
capacity as security frustee for tha Secursd
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“Semor Debl”

“Sanior Debt Servicae Costs™

“Senior Funders”

“Senilor Funding Agreements”

“Service Contracts”

"Sarvice Event”

“Service Level Specilication™

“Sarvice Pravider”

Creditors {as deflned in the Common Temns
Agreementy or such othar pary as may be
appainted to perform the rele of securty trustee
pursuant to the Intercraditor Agrsement (as
defined in the Gommion Terns Agresment);

has 1he meaning given in Section & (Definitions) ol
Schedue  Part 17 (Compansalion  on
Termination);

means irterast and debl sevics costs incurred in
respec] of the Senior Funding Agreements less:

ia) sums which are in arears;

[{1}] all sums resenved by Project Co and
which Project Co ig entiled to uze to
make such paymeris, without breaching
the Senior Funding Agrésments;

has the meaning glven to the lerm "Criginal Senior
Creditors” in the Common Terms Agresment and
any othar party providing senior dabt finance under
the Senior Funding Agreements to the lssuer {as
defined in the Common Terms Agreement) from
tma W tme B#s8 SUCCASSOrs, assighees of
transfaraes of the “Criginal Senior Craditors™,

shall havs the meaning given to the farm “Finance
Decuments” in the Commen Terms Agresment in
the Agresd Form as al the date of this Agraamem
and as amended in accordance with Clause 4
fProjact Dactimenis):

means the contracls dafed the same dale as this
Agreement between Project Go and each Service
Provider {which as at the date of thls Agresment
are in tha Agraed Form}, by which Project Co will
procure the pedommanca of tha Services (as
amemied o replaced from time to time in
accaordance with this Agreement);

has: the meaning given in Schedula Part 14
(Payment Machanism);

means the requiraments of the Board st out in
Sectlon 1 {Service Lavsi Specificatiors of Schadule
Part 12 (Service Requiraments) as amerfed frem
tima to tima in accordance with Clause 33 (Change
Protocol);

means Serco  Limited registered numbar
00242246 whose registersd office i at Sarco
House, 16 Bartey Wood Business Park, Sartley
Way, Hook, Hampshires, RG27 9UJY or any other
person engaged by Project Co from time to ime as
may be permitted by this Agreemant to procurs the
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“Service Providers Collateral Agreements”

"Services”

“Bervices Qualily Plan™

"Shareholder(s}”

“Sharsholdara Agreemanis™

"Site”

“Site Condldona”

"Snagging Mattars”

“Snagging Notice”

“8pecific Change in Leaw”

provision of tha Services (or any part of thern);

means the coflateral agreements among the
Board, Project Co and aach Service Provider in the
form sat out in Soction 2 of Schedule Farl 9
[Coliateral Agrearents);

means the services 10 ba provided, managed
andior procurad by Project Co for the Board in
accordance with Schedule Part 12 (Senvice
Requirements) as subsequently amended of
adjusted In accordance with this Agreement;

means the document set out in Section 3 (Services
Quailly Planmy of Schedule Pant 12 (Service
Requirements);

means any parson(s) who from fima o time, as
permitlad by this Agreement, holds share capital in
Project Co or Hold Co which persons are, as at the
date of this Agresment, listed a& such in Schedule
Part 21 (Project Co fnformalion);

meansg the agreement or agresments bahwasn the
Shareholders relating to Preject Co, including any
agreement relating to the subscripton of equity (or
other shareholder funding) by the Sharehokdzars in
Project Co or Hold Co;

means the land mada availabla o Project Co for
the Project outlined In red on plan reference
number AAS3ZE/AP110 Rev G st out in
Appendix 2 of Schedule Part & (Land Malters);

means the condition ¢f the Site in¢luding (but not
limited to) climatic, hydrologleal, hydrogeological,
ecological, environmental, geotechnical and
archagological conditicns;

means mincr items of cutstanding work {including
in relabdon to landscaping) which would nol
materially impair the Board's use and enjoyment of
the Faciilties or the camying out by the Board of tha
Board Services or the performance of the Services
by Frojact Co;

means the notice 1o be issued by the Independeant
Tester in accordance with Clause 17.14;

MeEeons;

(&} any Change in Law which specdifically
refers to:

i) the provision of works o
gsenvices tha same s3 or similar
10 the Works or the Services in
premises similar to the Facilities;



“Sub-Contractor™

“Sub-Contrasts”™

“Subordinated Debit”

“Subordinated Funder”

“Subordineted Funding Agresments”

“Subsidiary”

“Suitable Substitute Contractor”

“Surplus”

“Surplus Account”

“Surplus Payment”

“Surplus Paymeant Date”

ar

(i) the holding of shares in
comparies whose main business
is providing works or services the
same as or similar 1o the Works
or the Services in premises
simifar to the Facilities; or

{b any change in an NHS Requirement {other
than any NHS Requiremant which rrerely
givas effect to Law generally and does not
principaily affect or principally relate to the
provision or operation of tha Faciliies or
healthcare prarmlses);

meansg any third pany (incuding the Canractor
and a Services Providar) who enters into any Sub-
Contract,

means the contracks entersd inte by or between
Project Co, the Contractor and/or a Service
Provider and other third parties in refation o any
aspect of tha Project Operations;

has the meaning given in Section 6 (Definitionsh of
Scheduls Part 17 (Compensalion on Terminalion);

means a person providing flnance under a
Subordinated Funding Agreement;

has the maaning given 10 the term “Junior Finance
Documsnts™ in the Inkercreditor Agresment (as
defined in the Comwnon Tarms Agreemant) as at
the date of this Agreement or as amended with the
prior written agreement of the Board;

has the meaning given to it in Section 1159 of tha
Companies Act 2006;

has the maaning given in Section & (Definiticrs) of
Schedule Part 17 (Compensation on Termination);

maans, on any givan data, the amount (1 any)
standing to the cradit of the Surplus Account;

has the meaning given in the Common Tams
Agreement;

means the paymant of a Surplus or Surpluses by
Project Co to the Board pursuam 1o Clause 36
{Faymeni of Surpluses and Compliance with NPLD
Pequirameants);

means sach 31 March and 30 September of each
year until the end of the Project Term;
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“Terminallon Date”

“The NHS and You”

"Tithe Conditions”

“TPL Risk”

“Transfer Regulationa”

“Transierring Staff"

“Unavoidakle Fixed Costs™

means e date on which temmination of this
Agreernenl takes effect in accordance with ils
terms;

means the documeant so entitled and issusd by the
Scottish Government Haalth Directorate in January
2009;

means lille conditions sal ot in 3action 1 of
Schedule Part 5 (Land Matfers);

means & risk which ig required 10 be ingured urder
the third party iability msurance policy,

means the Transfer of Underiaking (Protection of
Employment) Regulations 2006 (31 Mo, 246);

has the meaning given in Clause 25.2;

means the fiked costs incurred by Project Co
which first fall due for payment by Project Co
during the pericd of indemnity but excluding:

{a) coats which could have reasonably baan
mitigated or avoided by Project Co;

®) payments to Project Co's Associated
Companias;

{c) payments which are not enfirely at anm's
Isngth;

{d} payments to holders of equity in Project
Co, providars of Subordinated Debt and
any other fAnancing costs cother than
Sanky Debt Sevice Cosls

() indirect fozees suffersd or  aliagedly
suffered by any person;

] fines, penaliles or damages for unlawlul
acts, reaches of contract or other legal

abligations;

fg) payments Project Co can recovar under
cantract ar [h raspact of which Projact Co
has a remedy against another person in
respect of the same liahility;

fh) payments to the extent that Project Co



“Uninsurable”

“Unprogrammed Maintanance Work”

“Unreasonable Act™

“Utilities”

uvAT!!

“VAT Sm*

“¥itiating Act™

“Warning Hotice™

has avaiiablg to it ncluding:

i) resorves which Project Co can
dreaw upan without breaching the
Senior Funding Agraaments;

) standby or contingent facilties or
funds of Senior Debt or equity
which Project Go is entitled to have
dvaitable;

{1} payments representing any profits of the
Project (1o the extent not already axcduded
I {a} above}:

means, in relation o a risk, either that:

{a) insurance is not available 10 Project Co in
respect of the Project in the wordwide
insurance market with reputsble insurers
of good standing in respect of that rigk; or

{b} the insurance premium payable for
insuring that risk is at such a level that the
tisk ig not ganerally being insured against
in the workiwide insurance market with
reputabla insurers of good standing by
contractors in ihe Unitad Kingdom;

has the meaning given in Clause 23.8;

means any act or omission which |s conirary to any
reasonable instuction, guidance or wiles for the
aperalion or management of the Facililies;

has the meaning given In the Semice Lavel
Specification;

means value added tax at the rate prevaiing at the
tirne of the relevant supply charged in accordance
with the provigions of the Vaiue Added Tax At
1904;

has the megening given in Clause 35 (VAT and
Construciton Industry Tax Deduction Schema);

has the meaning given in Endorzement 2, Sactipn
3 (Endorsemeniy of Schedule Padl 15 {Insuwrance

Requirements),

means a notice validly served by the Board's
Represantative on Project Co under Clausa 243
{Warning Nolfces), specilying that it 13 a Warning
Nuodice and satting out the circumstances that have
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glven rise to the |ssue thereof;

“Works™ means the design (induding the preparation of all
Deaslgn Data), consiruction, testing, commissioning
and completion of the Facilitigs (including any
{femporary works) and the installation of Equipment
ia be patdfoarmed by Project Co in accardance with
this Agreement (a3 wvared, amended or
supplemented from time to fima in accordance with
1hig Agreemernt).
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SECTION 2
INTERPRETATION

This Agreemeatt shall be intsmpreted according to the following provisions, unless the context requires
a diffarent maaning:

1

10

1

The hezdings and marginal notes and refarences to them in thig Agreement shall be
deemed not to be part ¢f this Agreemment and shall not be taken imo consideation in the
interpretation of this Agreement.

Except where the context expressly requires ctherwlse, references to Clauses, Sub-clauses,
paragraphs, sub-paragraphs and paris of the Schedule are weferences to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and parts of the Schedule to thiz Agreement and
references fo Sections, Appendices and Alachments (if any) are rafarancas to Sactions,
Appendices and Attachments to or contained in this Agraement.

The Schedula and Alachmenis (if any) to this Agresmant ara integral pars of this
Agreemant and & referancs to this Agreement includes a reference to the Schedule and the
Attachments (if any).

Words impoding parsons shall, where the conlext $0 raquires or admits, include individuals,
firms, partnerships, trusts, corporations, governments, govemnmmerial bodies, authorities,
agencles, unincorporatsd bodies of persons or associations and any organisations having
legal capacily.

Where the contaxt 30 requires words importing the singular only glze include the plural and
vice varsa and words importing the masculing shall bg construad as including the faminine
or the neuter or vice versa.

The tanguage of this Agreament iz English. all correspondance, notices, drawings, Design
Data, tesl reports, cerlificates, specifications and information shall ba in Engish. Al
operating and maintenance instructions, name plates, identificaticn labels, ingtructions and
notices to the public and staff and all other written, printed or electranicaly readable matter
required in accordance wiith, or for purposes envisaged by, this Agreement shall be in
English.

Save where siated 1o the contrary, references t¢ any agreement oF document include
{subject to all retevant approvals and any other provisions of this Agreement conceming
amendments to agreemsrts or documents) a raferencs o that agreement or dosument as
amended, supglemented, substituted, novated or assigned.

References fo any Law ara toc be construed as refarences to that Law ag from tims to fime
amended or to any Law fram 1ime to time replacing. extending, consolidating or amending
the sam= provided that the pravisions of this paragraph shall ba without prejudice to the
operation of Clause 32 (Changes in Law) and Schedide Part 16 {Change Protocol which
shall operate in relation bo a Change in Law on the basis set out in this Agreement,

Wilhout prejudice to Clause 57.1, references to a public organisation (olher than the Board)
shall be deamed to include a reference o any successor to such public organisadion or any
organisalion or entity which has taken gver sitheér or both the releévant functions and ralevant
responsibilities of such public organisation,

Withcnt prejudice te Clausa S7.1, referances to othar parsons (other than the Board and
Frajaect Ga) shall includae their succesaors and ascineas,

Feferences to a deliberale act or omission of the Board or any Board Pardy shall be
construed having regard 1o the interactive nature of the activities of the Board and of Project
Co and the sxprassion shall exclude acts or omissions which were within the contemplation
of tha partias or which were otherwisa provided forin this Agresment.
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13

14

15

16

17

18

19

20

21

Tha words in thia Agresmeni shall bear their natural meaning. The parties have had the
oppontunity to take legal advice on this Agreement and ne term shall, therefore, be
construed contre proferentem.

Reference to "partles® means the parties to this Agreement and references o "a party”
mean one o the parties 1o tvs Agreement,

In consiruing this Agreamant, the nile known as e ejusdem generis ruke shall not apply nor
shall any similar rule or approach to the construction of this Agreament and accordingly
genaral wotds imroduced or Bllowad by the word "other” or “including” ot “in particular” shall
not ba given a reafrictive meaning becauss they are tolfowed or precaded {as the case may
be) by panicular sxampias intendad to fall within the meaning of the ganaral words.

All of Project Co's obligations, duties and responsibilities shall ba construed as separate
obligations, duliez and responsibilities owed 10 the Board and to be performed at Project
Co's own cost and expense,

Unloss exprossly siated otherwise, refarsncss 1 amaumis or sums axprassed 1o be tindex
linked* are references to amounts or sums in [ ( Basc Date*) prices which
require to be adjusted whenever the provision containing the amount or surn is given eifect
in accordance wilh this Agreemant 10 rellect the effects of Inflation after that date,. The
adustment shall be measured by changes in the relevant index published for that Contract
Year as calculated in accordanca with the following formula:

BPl,

Amount or sum i [ ices x Rey)

Whara RPl, is the value of the Retal Prices Index published or determinaed with respect to
the month of February most recently preceding the date whan the provision n guestion is to
be given affact and RPl, is #he value of the Ratail Pricas Index on the Base Date.

Reforence to a document belng in the Agrased Form is a reference 1o tha form of the relevant
dosument (or whare appropriate, the form of relovant document on disc) agread bebtween
the parties and for ihe purposs of idsnlification sither (i) inittaled by sach of tham o on their
behalf or (ji} entered into on or arpund the: Commencemeant Daile.

The cperation of the Housing Grants, Consbroction and Fegeneraion Act 1996 upon any
Prolect Document shall not affect the rghts or obligations of the partles under this
Agregment,

Words in parenthesie and itallcs appesring after a Clause referance or a referenca to a
Schedule Part are inserted for easa of ralerance only. If thers 15 any discrapancy beiween
the Clause refarence and ihe words appearing in parenthesis ard italics after the Clzuse
reference, the Clause reference shall prevail.

Where thie Agreemant stales that an obligation shall be performad *no later than” or *within"
or "by" a prescribed number of Busginess Days sfter a stipulated date or event, or "no later
than” or "t a stipulated date or avent which is a prescribed number of Businass Days after
a stipulated dafe or event, the latest time for performance shall be Sp on the last Business
Day for performance of the obligations concernad.

Wherg this Agreement stales that an obligation shall be parformed “no later than™ or “within®
or ‘by" & prescribed number of Buginess Days bafore a stipulated date or event, or "ng later
than” or “by" a stipulated dats of avent which I3 a prescribed number of Business Days
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hafore a stipulated date or event, tha latest time for performance shall be Spm on the last
Business Day for parformance of tha obligations concemsd.



SCHEDULE PART 2
COMPLETION DOCUMENTS
SECTION 1

DOCUMENTS TQ BE DELIVERED BY PROJECT GO

Unlezs an original documant s specifically requested, a copy {(certified by an officer of Profect Co as
baing a true copy) of each of tha following documents Is to be daliverad by Project Co to tha Board in
accordance with Clause 2.1 {Exacition 2rnd Defivery of Documsints] of this Agreament:

1

The Shargholders Agreements and certification from Project Co that the Shareholders
Agraaments have become (or will bacome, simultanecusly with delivery of the other
documents referred o in this Schedula Part 2 (Compdefion Doctenents)) umeonditional in
accordance with thelr terms, accompanied by evidence of the same.

The Inilial Funding Agreements and certification from Project Co that (1) the Initial Funding
Agreements have become uncondiional (other than any condition relading to the
conditionality of this Agresment) and (&) that all conditions te the availakility of funds to
Project Co undar ihe Iniial Funding Agreements have been satislied or waived,
accompanied by avidenca of the same.

The Gongtruction Conltract, the Sepvices Contract and the Performance Guarantess,
axecuted by the partles to such agreaments.

An eriginal ol the Funders' Direst Agreemeant, the Indspendent Tester Contract, the
Insurance Procesds Account Agraemeant, the Collateral Agreaments and the brokers letters
of undertaking relating to the Insurances refarred o in paragraph 10 below in the Agreed
Farm, execuked by the partles to such agreements (other than the Eoard).

Extracts fram the mimnutes of the mesting of the board of divectors {cenified as frue and
accurate by the Secrelary of the relsvant company} of each of Project Co, sach
Sharphoider, Hold Co, the Issuar and aach of tha athér paries to tha documents listed in
Section 1 (Documents o be defivered Ly Pmyect Co) of Scheduls Part 2 [Complelion
Documends), at which resolutions were passed approving the execution, delivery and
performance of each relevant document to which such person is expressed 1o be a party
and in each case authorlsing a named persan or parsone 1o exacuta and deliver sach such
documesnt and any other documants to be delivered by i purseent to it For the avodance
ol deubt, this requiremend shall not extend to the Senior Funders.

A cerffficate of the Secretary of each of the companles referred 1o in paregraph 5 abova
getting out the names and specimen signatures of the person or persons named fn the
relevant certified antract.

Evidence of the share subscriptlons requirsd undar the Shareholders Agreements and other
shareholder funding commitments having been made by the Shareholders in Project Co and
Hokd Co.

Projact To's and Hold Co's Cerfficate of Incorporation and of any Cerlificate of
Incorparation on Change of Name.

40



10

1

12

13

14

The Articles of Association of Project Co and Hold Co.

The insurance brokers letter of undertaking, evidence ¢f the imsurances requirgd in
accordance with Clause 53 {eurances) having been taken out by Project Co and that the
peficias comply with the requirements of this Agreernent, ard an estimata by the insurance
broker of tha premiums far the Operafional Insurances for the first year of the Operations
Tem.

Two computer disk copies of the Financial Model audited by Operig.

Evidence that an election has bean rmadse for Projact Co to act as "client” for the Project for
the purposes of the CDM Raguiations.

Evidenca that tha insurance Proceads Account has been opened,

An original duly axecutad copy ol thie Agroament.
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SECTION 2
DOCUMENTE TO BE DELIVERED BY THE BOARD

The Board shall deliver to Project Co the lollowing documsnts:

.I

An original copy of the Funders' Direct Agreement, the GCollateral Agreements, the
Independant Tester Contract. the Insurance Procesdds Account Agréeement and this
Agresmant, duly execuiad by the Board.

A carfifed copy of the resolution of the Board apyroving the axecubian, dalivery and
perdaormanca of the documents referred 1o in paragraph 1 above and in sach case
authorising a named person or persons to execute and defiver each such document and any
documants 1o be delivered by it pursuard therato.

A cortificate of the relevant officer of the Board sating out the names and specimesn
signaturas of the parson o parsons namad in the rasolution of the Board refarrad 10 in
paragraph 2 above.

A copy of the latter from tha Scoltish Govarnment conlirning approval of the final business
case in respect of the Project.

A certilied copy of the letter from the Scoltlsh Government to the Board confirming the tarms
of the revanue funding suppor 1o be provided to the Board in raspect of tha Project

A contified copy of the Board's Standing Orders and Standing Financial Instructions and the
Board's Scherne of Dalegation/Schedule of Reserved Docisions.

An original copy of the certificate of the Scottish Government [ssusd pursuant to Section 1 of
the Naticnal Heelth Service (Private Finance) Act 1997 as amended by the NHS Reform
(Scotland) Act 2004,

Evidencea that the Beard has subscribed for and paid for one B share in Project Co at & price
of £1

Confirmadion from the Board, addressed to the Fundars, that pricr to the execulion of this
Agreemont, to the besl of fis knowladge and beolief it hae complied with the requirements of
Regulation 32 of the Pubklle Centracts (Scolland) Reguiadions and that it has received no
notice of claim against it for braach of 1he Public Contracts (Scolland) Regulations 2012,
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SCHEDULE PART 3

KEY WORKS PERSONNEL




SCHEDVULE PART 4
FUNDERS' DIRECT AGREEMENT

Thig ig the Funders' Direct Agrasment In the Agresd Form.,



SCHEDULE PART &
LAND MATTERS

SECTION 1 - TITLE CONINTIONS

All titte conditions, rights, real burdens, servibude rights, wayleaves and other nights kientified
in Appendix 1 of this Schedule Pard 5 (Land Matters).

AlF third parly fights and rights of way in respact of the Site which were or should have been
apparert from a visual inspacion of the Site or which were or should have been from the site
investigetions undertaken by Project Co pursuant to Clause 7.3 and Clause 10 of this
Agreemant at Financial Close.

All conditions contained in any wayleaves, deeds of sarvitude or other similar agreamsnts
entered intc pursuant to Clause 9.6 of this Agreement.

SECTION 2 - RESERVED RIGHTS

In relation to the Site there are oxcepted and reserved the 1oflowing rghts to the following
partiss-To the Board, Board Parties andior the Board's Representativa, the right 1o enter the
Sile {with or withouf workman and/or equipment) in accordance with the Board's, Board's
Parties andfor the Board's Representative’s rights pursuan o thig Agreement.

Righis for &l third parties {or their successors and assigness} baving equipment, apparatus,
structures, cable or service media {includmg public water, sewerage, drainage, elecincity,
gas, teiephane or telecommunications (i) within the Site as at the Commeancement Date; or {ji}
which is 1o be installed and used in connection with the carving o of the Projact Opergtions
o-

21 tights of access to, In, through and under any part of the Sie for the purposes of
inspecting, removing, maintaining, operaling, replacing, enlarging, comnecting or
renewing such egquipmeant, apparaiug, structures, cablos or senvice media; and

2.2 fghts to use, inspect, remova, maintain, operate, replace, rapair, enlarge, cannect or
renaw such equipmant structuras, cables or service media.

Righis in faveur of Dumfries and Galloway Council (with or without workmen andior
equipment) of access 1o, to rémaln on, and egress from the areas oullined in green and
shown shaded rad blue and yellow on Plan B {to the extent that thay fall within the Site} for
he pumoses of constructing, inspecting, maintzining, opersting, renswing or rapairing the
raad 1o be constructed on the same.

Rights in favour of Scotish Water et out in the drafl servitude at Appendix 3 to this Schedule
Part § ({Land Maflers).

To the Board, from the Actual Compigtion Date, the right 10 construct any extension or other
building on any area or part of the Sita together with a right to connect inlo any aquipment,
apparatus, stuctures, cable or service media {(cluding but not limited o poblic water,
sewerage, drainage, slecticity, gus, lelepbone or telecormnmunications) within the Stte
provided such censtruction andior connection does not impact upen Project Co's ability to
defiver the Services,



SECTION 3 — ANCILLARY RIGHTS

During the period from the Commencement Dete unlil the Actusl Completion Date, the rght to
accass, egrass and to cccupy the Site on an exclusive basis for the purpase of camrying out
the Works

During the period from the Actual Completion Dale to the Expiry Date, the right to access,
agress and to cooupy the Site on a non exclusive basis for the purpose of carmying out the
Sonvices and perform its othar obligations under this Agreemant,

The right to connect into all utililies and servicas located in the Site and to use, maintain,
repair and renaw all such utilities and services.



APPENDIX 1
TITLE CONDITIONS

Araa A (Muir Red Line Area} being the subjects shown outlined in red
and shaded orange on Plan A.

A1,  Burden on Area A:-

Such rights as existin terms of the common [aw andfor prescription in favour of the cwners of
the 1and adjacent to the part of the um shown betwean the poinks marked *A" and "B in blue
on Plan 1 and the Board of drainage into the said pait of the burn bogether wiltr such rights as
exizt in terms of the common law andfor prescriplion In favour of the owners of the land
adlacent 10 the burm shown between the points marked “A” and “B* In blue on Ptan 1 of
wateting catie at the said burn.

A2 NOTUSED

A3 BURDEN ON ARCA Ac-

The Disposition by the Firm of W M & Ot Muir in favour of John Hanry James Miller and Mrs
Helen Margaret Busmstt Miller redating 1o Gasioch Farmhouse, Duwnidries dated 8 July 1887 and
recorded GRS 12 January 1987 granis to the owners of Garroch Farmhouse the following

rights:

21 & sarvitude right 1o continue to use the existing drainage system so far as located in
Arca A lying generally on or towards the north west of Garroch Famrmhouse with rights
of access therele for the purposes of maintenance and inspection subject to being
bound to make geod and remstate any damage caused; and

22  alt water and drainage rights and cther necessary servinde rights enjoyed aa af 1987
including all necessary senvitude rights for the electriclty, gas (il appropriate) and
telsphone services serving Garroch Farmbousa,

Ad4. BURDEN ON AREA A:-

The Disposition by the Firm of W M & O Muir in favour of Mr Miller and Mrs Millor relating to
Garroch Farmhouse, Dumiries deied 9 July 1287 and recorded GRS 12 Janwary 1988 states
Ihat the ownera of Area A and the owners of Garroch Farmhouga shall be joirtly regponsible
for erecting a fence 1o complets the westemn boundary of Garroch Farmhouse and a new
lence on the south boundary. Thereafter, the fences on the north west and south ara to ba
maintainad in a stock prool condiion af the mutual expense of the Board and the Heritable
proprietors of Gamoch Farmhousa, Dumnfries.

AL, Motused

A.B.  SERVITUDE RIGHT iN FAVOUR OF AREA A:-

Land Certificate KRK4262 resatves to the owners of Arsa A a herntable and ifredeamable
servitude right and wayleave over the subjacts shown cullinaed in rad on Plan 4 from Area A
any gas and water supply pipes, drains, lelephone and alecticity cables serving Area A
silusted on or passing through, under or over tha said subjects outlined in rad with 4 right of
gcoess o the sald pipes, drains and cables and all necessary occasions for 1he purpose of
repairing, ingpecting and maintaining the same on payment for or resloralfon of all surface
damage occasionad.
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APFENDIX 2
Site Plan

This iz the Site Plan on the Agreed Form Technical CD.
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APPENDIX 3

Seattish Water Draft Servilude
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SCHEDLULE PART 6
CONSTRUCTION MATTERS
SECTION1
PLANNING/CONSENTS
1. The Profect has bean granted planning consent which is sel out wilhin the following:
a. Planning Permlssion in Principle Dated 09 May 2013 Reference 1344/3/0030

Town and Country Planning {Scotland) Act 18997 a8 amended by tha Planning
efc [Scotland) Act 2006

Town and Country Planning (Development Management Precedura) (Scotland)
Requlations 2008

Application for Planning Permlssion in Pringiple

ERECTION OF CIRCA 350 BED HOSPITAL, STAFF RESIDENCES, ENERGY
CENTRE, FORMATION OF NEW ACCESSES, ACCESS ROAD AND INTERNAL
ROAD NETWORK, FORMATION OF HELIPAD AND CAR PARK (080 SPACES
INCLUDING DISABLED PARKING), LANDSCAPING AND ANCILLARY
DEVELCPMENT

AT LAND AT GARROCH FARM, GARROCH LOANING, CARGENBRIDGE,
DUMFRIES

b. HNotice of Approval of Matters Spacified In Conditions Imposed on a Grant of
Planning Parmisslon in Principle Dated 19 December 2014 Reference
14/PI20478

Town and Country Planning {Scotland) Act 1997

Town and Country Planning (Development Managemsnt Procedure) (Scotland)
Regulationg 2013

Application for consent, agreament or approvel required by a condition impossd on a
grani of Planning Permission in Principle

ERECTICN OF CIRCA 350 BED HOSPITAL, STAFF RESIDENCES, ENERGY
CENTRE AND ASSOCIATED DEVELOPMENT (APPROVAL OF MATTERS
SPECIFIED IN CONDITIONS 3-8, 8-14, 16-18 AND 20-23 OF PLANMNING
PERMISSION IN PRINCIPLE 13/P/3/0030 RELATING TO LAYOUT, DESIGN,
EXTERNAL APPEARANCE, LANDZCAPING, PHASING, TRANSPORT
INFRASTRUCTURE, TRAVEL PLAN, TRAFFIC MANAGEMENT, ENVIRCONMENTAL
MANAGFMENT, ENERGY CENTRE, EXTERNAL LIGHTING AND SEAGULL
PREVENTIOM}

AT LAND AT GARROCH FARM, GARROCH LOANING, CARGENBRIDGE,
DUMFRIES

a2 The planning and consents documentation is set out on the Agresd Form Technical CD.



SECTION 2
SAFETY DURING CONSTRUCTION

In thiz Section 2 {Safely During Consiruction of Schedule Part & (Construciion Matiers) and
wheraver used elsewhere in this Agreement:

1.1 *CDM Regulations® means the Consiruction {Dssign and Managsment}
Regulations 2007 {and "COM Re=gulation” shall be construed accardingly); and

1.2 "the client”, "the CDM Co-ordinator' and “the Execulive" shall have the same
meanings as are ascribed to them in the CDOM Regulations,

In 50 far as not already dong, within five (5) Business Days of the date of execution of this
Agreament, Projec! Co shall make and serva on the Board a declaration pursuant to and in
the form {if any) required by COM Ragulation & that Project Co will act as ihe dient in
ralation o the Works for all the purpases of the CDM Regulatlons.  Notwlthstanding the
alection made by Project Co in refation to CDM Regulation &, the Board will comply whh its
remaining obligations as set out in COM Reguilation 8. During the Projact Term, Project Co
ghall not, and shall not seek to, withdraw, lerminate or in any mamner derogate from its
declaration that it will act as, and itz aceeptance af its responsibilities as, the client in ralation
1o the Works for all the parposes of the CDM Reguigtions. The Board will endorsa its
oconsent, in wriling, to such elkection on the said slection and raedurn it o Project Co within five
(&) Business Days of receipt.

Project Co warranls that it has the competence, resources ard capacity to, and shall,
chserve, perform and discharge or shall procure the observance, performance and
discharge of:

3.1 alf the obligations, requirements and dutles of the client arising under the CDM
Regulations in cormection with the Works and, where necessary, the provision of
the Sarvices; and

3.2 all obligations incumbent on the client under any Code of Practice for the time
being approved by the Health and Safety Commnission pursuant to the Health and
Safety at Work etc Act 1974 issued In connaction with the CDM Regulations.

Projgct Co shall provide 10 1he Board's Reprasentative:

4.1 m a substantially cormplete form an the Actual Completion Dabe; and

4.2 in firsad form within twanty {20) of the Actual Completion Date,

oneg electronic copy {on computer disk, lape or other formal} of each and every health and
safety file and construction phase plan prepared by ibe CDM Co-ordinator purauant 1o the
=DM Regulaticns in relation to the Works and the Senvces and electronic ar paper copies of
gvery amandment or update mada 1o such file during ihe Project Tamm,
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SECTION 3
BOARD'S CONSTRUCTION REQUIREMENTS

The Board's Conzlruction Requiremenis are the Board's Construction Requirements set out on the
Agreed Form Technical CD.



SECTION 4
PROJECT CO'S PROPOSALS

Project Co's Proposals are the Project Go's Propesals set out on the Agreed Form Technical GO,



SECTION &
REVIEWABLE DESIGN DATA

This shall ba the reviawabis dasign data on tha Agreed Form Techhical CO.



SECTION 6
ROOM DATA SHEETS

The Roem Data Sheets are the Room Dala Sheets set cut on the Agreed Form Technical CD.
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SECTION 7
THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

The Themnal And Energy EHiciency Testing Procedurs is the Thermal And Energy Efficiency Testing
Procedure set ouf on the Agreed Farm Technical CD,



SECTION &
QUALITY PLANS {DESIQN AND CONSTRUCTION)

The Quality Plans {Dasign And Construction) are the Quallty Plans (Deslgn And Gonstruclion} set out
on the Agreed Form Taechnical GO,
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SCHEDULE PART 7
THE PROGRAMME

The Frogramme is the Programme sat out on the Agreed Form Tachnical CD.
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1

REVIEW

1.1

1.2

SCHEDULE PART B
REVIEW PROCEDLURE

The provisions of this Schedule Part 8 (Review Frocodurs) shall apply whensver
any item, document or course of action is required to be reviewed, approved o
otherwise procesged in accordancs with Schedule Part 8 {Review Procedhirg),

Subject ko any express provision of this Agreement, the manner, form &nd timing
of any subimission to be made by Project Co to the Board's Reprasentative 1or
review under this Schadule Fart 8 {Asview Frocedurs) shall be a matier for Projact
Co o detemine. Each sobmission under this Bchedule Fart 8 (Rewview
Procedura) shall be accompanied by a copy of the proposed document 1o be
reviewaed (including, where appllcable, any Feviewable Design Data) or a
slatement of the proposed course of action (the entireé contents o a submission
being referred 10 in this Schedule Pad 8 (Review Procedurs] as a "Submilted
Hem"). In relation to each Submitted [tem, tha folowing procedurse shall apply:

121 as 300N as pesside and, if the Submittad ltem comprises:
{a) an item of Reviewable Design Data;

{b) a ravised Programme submitted pursuant to Clause 14
{Programme and Dates for Completion); or

{c) a document of proposed course of actian submltted in the case
of {an emerngency),

within 10 Business Days of the date of receipt of a subrmission {or re-
submission, as the caseé may be) of the Submitted [tem 1o the Board's
FRepresentative (or such other pariod a3 the parties mey agres), the
Beard's Reprasentative shall refurn one copy of the relevant Submitted
ftem 1o Project Co endorsed "no comment” or (subject to and in
accordance with paragraph 3 (Grounds for Objection)) "comments” as
appropriate; and

122 subject to paragraph 1.4, if the Board's Aepresentalive fails to refurn a
copy of any Submitted tem {including any re-submitted Submitted lterm)
duly endorsed in accordance with parsgraph 1.2.1, within 10 Business
Days {or within such other period as the parties may agree in writing) of
the date of its submission o the Board's Representalive, then the
Board's Representative shall ba doemed 1o have retumed the Submitted
item to Project Co endorsed *no comment” {and, in the case of
Reviewahle Design Data, endorsed "Leval A - no comment*); and

123 In ralation 1o the aspects of each Finish identified in tha table below:
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(a)

(b)

(€

Project Co shall submit to the Board a range or seieciion of
finishes {"Range of Flnishes") no later than the relevant
Finishes Proposal Date;

tho Board's Representative shall by the relevant Finishes
Seleclion Date notify Project Co of its salection for the ralevant
Finish; and

if no selecion of a Finish has boen made by the Board's
Representative and notilied to Project Co in accordance with
pavagraph 1.2.3{b} by the relevant Finish Selection Date,
Project Co shall be entitled to make a seleglion from the Ranga
of Finishes submitted in accordance whh paragraph 1.2.3{a).
After the relevant Finish Selection Date, should the Board wish
to vary any selsction praviously made by Project Co ar by the
Board, such variation shall be efectad as a Change in
accordance with Schedule Part 16 {Change Protocol).

Tabke of Finighes

- Finishes Proposal Finishes
Finishas Aspecils Date Selection Date
External finishos cour and material | 23rd March 15 17th April 15
(roof, windows and
axlernal elevations)
wall finlshes colaur 12th Oct 15 6th Nov 15
floor finishes colour and type 12h Oct 15 &th Nov 15
irgremongery style and colour 12th Oct 15 &lh Nov 15
tapware style and condent 12th Oct 15 6th Nov 15
main public light specilication and 12th Oct 15 8it Mov 15
fitlings style
exiernal skgnage slza, style, colour 2 November 2015 4 January 216
and location
internal signage size, style, colour 12th Oct 15 Bih Nov 15
and location
light switches and style and colour 12th Ot 15 &th Nov 15
sookets
light fittirgs styvbe and calour 12th Oct 15 6th Nov 15
hiard landscaping colour and matarial | 2 Novemnbsr 2015 4 January 2016
wall protection product and eolour | 12th Oct 15 &th Nov 15
doors product and finish | 12th Oct 15 oth Nov 15
sanitary ware product and style 12th Oct 15 6th Nov 15
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1.3

1.4

If the Board's Reprogentative ralses comments on any Submitted Item in
arcordance with paragraph 3 {(Grounds for Qifectfont he gshall state the ground
upon which such comments ae based and he evidance o other information
necessary to substantiste that ground. To the extenl that the Board's
Representative comments on a Submitied Kem other than on the basis s=f out in
this Schedule Pait 8 (Review Procedirs), or fails to comply with the provisions of
this paragraph, Project Co may, in its discretion, slther;

1.3.1 request written clarification of the basls for such comments and, i
clarification is not received within ten (10) Businass Days of such request
by Project Co, refer the matter lor determination in accordance with
Schedule Part 20 {Dispute Resolution Proceduray, or

1.3.2 in the ¢ase of a Submitted Rem comprising Reviewable Desiem Data
only, a1 its own risk, and without prejudice to Clatise 12 (The Design,
Construchion and Commissioning Process), proceed with further dasign
or construction disregarding such commenis pending the outcome of any
reference to the Dispute Fesolution Procedurs ihat may be made by

glther party.

In the case of any Submitted lem of the type referred to in paragraph 3.10, a
failure by the Board’s Representative to endorse and relurn such Submitted Hem
within the period specified in paragraph 1.22 shall be deemed to constifute an
objection by the Beard's Representative to such Submitted em. K the parlies fail
ko agree the form and content of such Submitted Item, within 10 {ten} Businsss
Days following the expiry of tha pariod spaclisd in paragraph 1.2.2, the matter
shall bae delermined in accordance with Schedule FPart 20 (Dispute Resolution
Procedure).

FURTHER INFORMATION

Projact Co shall submit any furihar or other information, data and documents that the
Beoard's Representatlva reasonably raquires in arder to datermine whether he has a basis
for raising comments or making ebjections te any Submitted ltem in accordance with this
Echedule Part B {Review Procedure). If Project Co does net submit any such information,
data and docurments, the Beard's Reprasentative shall be entitied to!

2.1 comment on the Submitted Hem on the basis of the information, data and
documents which have been provided: or

2z chiect to the Submitted Item on the grounds that insufficient irformation, data and
documame have been provided 1o enabla the Board's Representative to determine
whether he has a legltimate basis for commenting or objecting In accordance with
this Schedula Part & (Raview Procadire).

GROUNDS OF OBJECTION

The expression “raise commerts* In thiz paragraph shall be construed {0 mean “raise
commants ar make objections” unless the contrary appears Trom the corext, The Board's
Represantative may raise comments in elation to any Submitted Rem on the grounds sst
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out in paragraph 2 (Futher Informatiom) ebove or on the ground that the Submitted ltem
would {on the balance of probabllities) breach any Law but otharwizse may raise comments
in relation bo a Submitted ltam only as follows:

31 n relation to any Submitted ltem i:

a1

3.1.2

Project Co's ability to perform its obfigations under this Agreement would
{on the balance of probablifies) be adversely affected by the
implementation of the Submitted lem; ar

tha implementstion of the Submitted ltem would (on the balance of
probabilities) advesselty aflect any right of the Board under this
Agreemeant or its ability o enfarce any such right;

3.2 it rafation to any Submitled ltemm submitted pursuant to Clause 4.1 (Ancilary
Documents) if:

3.2

the Board's abllity to perform its abligations undar this Agresment would
be adversely affected by the proposed course of aglion;

322  the Boards ability to provide the reléevant Board Services or to carry out
any of its statutory functions would (on the balance of probabilities) be
adversaly affected by the proposed course of action;

323 the praposed course of action would be likely 19 result in an increase to
the Board's liabilities or potential or contingent liabillties under this
Agreamont;

324 the proposed couwrse of action would adversely affact any right of the
Board undar this Agreamert or its ability to enforce any such right; or

325 Project Co's ability to perform its obfigations under this Agresment would
ba materially adversely affected by the progosed course of action;

33 in refation to Raviewahla Dasign Data submitied purauant 1o Clause 12.6:
334 which does not comprise 1:50 scale Room Layowt Drawings the Board's

Representative may raise comments, subject to and n accordance with
paragraph 4 {Effect of Roview) on the ground that the Submitted Hem is
not in accordanca with:

{a) ihe Board's Construction Requirements; andfor

(b Project Co's Proposals:



3.4

3.5

322

333

which comprises a 1:30 scale Room Layout Drawing in respect of which
there is a corréspondng generic 1.50 scale Room Layout Drawing for
the ralevant room hpe {which has previcusly bsen reviewed arnd
cammented upon by the Board's Representative in accordance with this
Schedule Part 8 (Review Pronedure)), tha Board's Reprasentatlve may
raise comments, subject to and in sccordance with paragraph 4 (Effect of
Raview), on the ground that the Submitted tem does not confarm 1o the
genaric 1:50 scals Room Layout Drawing; and

which comprises a 150 scale Room Layout Deawing in respect of which
thers is no corresponding generic 1:50 scale Room Layout Drawing for
the relevant room type {which has previously been reviewed and
commented vppon Dy the Boarnd's Represeniative in accordance with this
Scheduls Part 8 (Review Procedure}), the Board's Reprasentative may
raise comments, subject to and in accordance wih paragraph 4 (Effect of
Review), on the grounds that the Submitted item:

{a) is not Im accordance with Wthe Board's GConsiruction
Requirements andior Project Co's Proposa/s; or

{b) is inconsistent with the guidance containgd in any current NHS
Raquirement which is applicable to a room of that function
providad that such guidance has not baen superseded by and
is not inconsistent with any other provisions of the Board's
Construction Requirements (including any existing Approvad
RDD Itern);

in relation 1o a proposal o amend Project Co's Proposals and rectify {part of) the
Warks submitted pursuant to Clause 12.8, on the grounds that, following the
amendment and rectification proposed:

341

34.2

Project Co's Propossls would nol satisfy the Boards Consiruction
Requiremenis: andsor

the structurgl, mechanicsl andior electrical perlormance of the Faclities
would not be of an equivalent standard of perdormance to that set out in
Project Co's Proposals prior to their amendment or rectilication (for the
purpose of this comparison disreganding the fault which required the
ameandment or rectification to be rmade);

in relation to Finishes:

3541

3.5.2

which have the effect of making a saelection from the Range of Finlshaa
{or any alterative rangs of sefection of Finishes submitted by Project Co
to the Board's Fspresantative) pursuant to Clavse 12.6.1; or

whare the Submitted lem does ngt comply with the relevant provisions
of the Board's Conslruction Requirements andfor Project Co's Proposals,



3.6

a7

38

in refation ¢ the submission of any revised Programme pursuant to Clause 14
{Programme and Dates for Completiom on tha ground that the revised Programms
would not {on the balance of probabilities) enable the Works to be completed by
ihe Completion Date;

in relation to 1he submisslon of any Quality Plan or part of & Quality Plan ar any
changes to any Quality Plan pursuani t¢ Clause 20.4 or Clause 20.7 or any quality
manual or procedure in accordance with Clausa 209 {(Qualiy Manuals and
Procadures), on e grounds that such CGuality Plans, or parts of or changes to
such Quality Plans, quality manuals or proceduras, or tha quality managament
systams which they refiact, woulkd not comply with:

3.7.1 in the case of the Design Quality Plan and the Construction Quality Plan
referred 10 in Clause 20.8, the regquirements referred o in Section 8
(Quality Plans (Design and Consiructon)) of Schedule Pan 8
( Construction Matters), and

arz in the case ol the Services Quality Plan refarred 1o in Clause 20 [{Quafily
Assurance), the requirerments referred 10 in Section 3 {Services Quality
Flar) of Schadule Part 12 (Service Requirements);

in relation io the submission of any propased revision or substitulion for the
Maothod Statements or any par of any Method Statement {as the Gase may ba)
pursuant to Clause 22.4, on the grounds that:

381 the proposed resision or substitution is not in accordance with Good
Industry Practice;

382  the peformance of the Services In accordance with the proposed
revision or substitution would {on tha balance of probabilitias):

(a} ba matenally different from the performance of the Sanvices in
accerdanca with tha Mathod Statement prior to such propesed
revision er substitution; ar

(b) be less likely o achieve comphance wilh the Service Levsl
Speciiication; o

(c) have an adverse offect on the provision by the Board of the
relevant Board Services at, or on the safety of any users of, the
Facilities; or

383 the proposed ravision or subsliilion would {on the balance of
probehiities) resullin aninferlor standard of performance of the Services
to tha standard of perlormance in accordance with the Methad Statement
prior to such proposed revision or subsfitution; and
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3.5

310

in relaton to the submiasion of any Schedule of Programmed Maintenance
pursuant to Clause 23.1, the submission of any Schedule of Lifecycle
Replacernsnt pwrsuant to Clause 23& any rovision lo any Schadule o
Programmed Maintenance pursuant to Clavse 234 or any submission of
Unprograrmmed Mainlenance Works pursuant to Clause 23.8, on the grounds thal:

391

3.9.2

393

394

395

garrying out the Programmed Maintenance, Lifecycle Replacement or
the Unprogrammed Maintenance Works in the period or at the timas
suggested would {on the balanca of probakilittes) imerfere with the
aparations of the Board and such interference could be avoidad or
miligated by Project Co reschedulimg the Programmed Mainlenance,
Lifecycle Replacement or the Unprogrammed Maintenance Workes; or

in ralation 10 the Scheduls of Programmed Malntenance or Schadule of
Lifscycls Rsplacemant, the proposed hours for carrying ol the
Programmed Maintenance or Schedulke of Lifecycle Replacement are not
consistent with the principlas set out in Appendix 2, Table B to this
Schedule Pant B (Review Procadurey, or

tha proposed methad of perfarmance ol the Programmed Maintenance |
Lifscycla Replacement or the Unprogrammed Maintahance Waoks would
not be in accordance with the Service Level Specification; or

tha salety of users of the Facilitice would {on the balance of probabilities)
be adversely alfected; or

the period for canying out the Programmed Maintenance, Lifecycle
Replacemant or the Unprogrammed Maintenance Works would (on the
balanca of probabilities) axceed the pericd reasonably required for the
relevant werks.

In refation to the submission of Project Co's preposals for the Handback Works,
the Handback Programme and the Handback Amount pursuant to Schadule Par
18 (Hangback Procedurs), on the grounds that:

31041

3.10.2

3.10.2

in the ¢ase of the Handback Works, Project Co's proposals will not {on
tha balance of probabilities) ensure that the Handback Requirermeants are
achieved by the Expiry Dale;

in the casa of the Handback Programme, pertormancs of the Handback
Works In accordance with the programme Is not (on the balance of
probabliiies) capatle of achieving satislaction of the Handback
Requirements by ihe Expiry Date; and

in the case of the Handback Amount, it does nol represent the cost ol
cariying out the Handback Works eccording to the Handback
Programme and the provisions of Schedude Part 18 (Handback
Procachura),



311

n relaion to the submission of any Schedule of Lifecycis Replacement on the
grounds that, Project Co's Proposals do not address the issues set out in Clause
23A.3 andior Clause 23A.4 or the Board's Represontative wishes to make
addiional comments on tha issues set out in Clauses 2343, 23A 4 andfor Clause
2345,

EFFECT OF REVIEW

4.1

4.2

4.3

Any Submitted ltem which i retumed or deemad to have been retumed by the
Board's Representaiive endorsed “ne comment” (and in the case of Reviewable
Dasign Data, endorsed “Level A - no comment’} shall be complisd with or
implemented (as the case may be) by Project Co,

In the case of any Submitled ltem ofher than Revieweble Design Data, if the
Board's Representaflve relurns the Submitted Nem to Project Co endorsed
*comments”, Project Co shall comply with such Submitled ltem after amangdment
in accordanca with the comments uress FProjct Co disputes that any such
commeant is on grounds permitted by this Agreament, in which case Project Go or
the Board's Represeniative may refer the matter for determination in accordance
with Schedule Part 20 {Disputs Resolition Procedurs) and Projact Co shall not act
on the Submitted ltern uniil such matter is so determined ¢r otheérwise agreed.

In the case of a Submitted Itern comprising Reviewable Design Data, if the Board's
Representative retuns the Submitted ltem endorsed olher than "Level A - no
comment”, Project Go shall:

4.3.1 where the Board's Representative has endorzed the Submitted ltem
"Level B - proceed subject to amendment as noted", either proceed to
construct or procaad 1o the nent 1evel of dasign of the part ot the Works
to which the Submitted e relates but take into account any
amendmeris required by the Board's Represeniative [0 his commenis;

43.2  where the Board's Reprasentative has endorsed the Submitted ltem
"Lavel C - subject to amendment as noted® not act upon the Subinitted
Itarn, amend the Submitted hem in accordance with the Board's
Representalive’s comments and re-submit the same to the Board's
Rz presentalive in aceordance with paragraph 4.4; and

433  where the Board's Representative has endorsed the Submitted ltem
"Level D - rejscted” not act upon the Submitted Item, amend the
Submitted kem and re-submit the Submitted Hem to the Board's
Represantalive in accordance with paragraph 4.4,

unless Project Co disputes that any such commenl of proposed amendment is on
grounds permitted by this Agreement, in which case Project Co or tha Board's
Represeniative may refer the matiar for determination in accordance with
Schedule Part 20 (Dfspudle Resofution Procediurs) and Projact Co shall not act on
the Submitled Harn uniil such matter is so detenmined or otherwise agreed axcept
at its own risk in accordance with paragraph 1.3.2.



a4

4.5

46

Within ten (1Q) Business Days of recelving the comments of ihe Board's
Represantative on any Submitled Hem comprising Reviewable Design Data,
Project Co shall (except in the case contemplated in paragraph 4.3.1) send a copy
of the Submitted hkem as ameanded to the Board's Reprasentalive pursuant to
paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3 shall apply
{changed according to contaxt) to such re-submisslon,

The raturn or desmed returm of any Submltted ltem andorsad "no commant” [or in
the case of Reviewable Design Data endorsed "Lewvel A - nc commant™ or
clherwise endorsed in accordance with paragraph 4.3.1 or 4.3.2) shall mean that
the relevant Submitted ltem may be used or implemended for the purposes for
which it is intended but, save fo the edent expressly stated in this Agresment
incluciing, without limitation, as specitied in Appendiz 1 Table A to #is Schaedule
Part 8 [Review Frocedurs), such retum or deemad return of any Submittad ltam
shall not etherwise refieve Project Co of its ohligaticns under this Agresment nor is
it an acknowledgamert by the Board that Project Co has complied with such
obiigations.

Clause 23A.6 shall apply in respact of any comments mads by the Board's
Reprasentative on the grounds set oul in paragraphs 3.8 to 3.11 which Praject Co
shall not be bound to implement, notwithstanding any other provision in this
Schedula Part 8 (Review Procedure),

DOCLUIMENTATION MANAGEMENT

5.1

5.2

6.3

Project Co shall issue one (1) paper copy and one (1) elecironlc copy of all
Submitted tems to the Beard and compile and maintain a register of the date and
contents ol the submission of all Submilted Hams.

Project Co shall compile and maintain a register of the date of receipt and content
of all Submitted ttems that are returred of daemead to be returned by the Board's
Repraserntative.

Save to the extert sal out in Appandix 1, Table A 1o this Schaduls Part 8 {Reviow
Frocadurs) or elsewhare in this Schedule Pan B {Revisw Frocedtys), no raview,
comment or appraval by the Board shall oparate to exclimde or limit Project Co's
obligations or liadiliies wnder this Agreement {or the Board's rights under this
Agreement}.

CHANGES

4.1

6.2

Na approval ar commant o any failure o give or make an apgroval or commaent
under this Schadule Pad 8 shall constilule a Changea save o the extent provided
in this Schedule Part 8 (Review Procedure).

If, having received comments from the Board's Representative, Project Co
considers that compllance with those comments would amount to a Changs,
Project Go shall, before complving with the comments, notify the Board of the
same and, if it is agreed by the padies or determined pursoant to Schedulke Part 20
{Dispite Rasoiution Procedore) that & Ghange would arize if the commenta wera



8.3

complied with, the Board may, if it wishes, implement the Change and it shall be
dealt with in accordance with Schadule Part 16 {Change Fioloco)). Any failure by
Project Co to notify the Board thal it conséders compliance with any comments of
the Board's Repregsentalive would amount 10 a Change shgll constile an
irreyocable acceptance by Project Co that any compliance with the Board's
comments shall be without cost to the Board and without any extension of tims.

Mo alteration or madification to the design, quality and quantity of the Works
arging from the development of delailed design or from the co-ordination of the
desgign shall be construed or regarded as a Change.



APPENDIX 1

TABLE A

Approved RDD Hem
(by category)

Scale

Meaning of "Level A - no comment" and "Level
B - proceed subject to amendment as noted”
endorsement of Reviewable Design Dalba under
Schedule Part 5 {Review Frocedurs) (including
both the actual and deamed shdorssmeant),

FReom Data Sheels

n'g

A "Leval A - ng comment” endorsement or & "Level
B - procead subject o amendment as noted”
endorsement of any reom data sheet means that
Project Co may proceed to construat In accordance
with tha Submitted Nem and thal the Board is
safisfied that the design and cther information in the
relevant room data shest satistes Opearational
Functionalily.

Drawings —

Development Control

Flan

1:1260

A 'Leved A - no commend® andorsemant or a "Leval
B - proceed subject to emendment az noted”
endorsement of any 1:1250 scale development
control plan means that Projact Co may procesed to
constructin accordance with he Submitted ham
arkd that tha Boand is satisfied that the design and
other informatien contained n the relevant drawing
satisfles Opaerational Furictienality.

Drawings —

Sits Flan

1:500

A "Level A - no comment® endorsement or & "Level
B - procesd subject to amendment as noted®
andorsement of any 1:500 scale gite plan means
that Project Co may proceed 1o construct in
accordance with the Submited item and that the
Board is satlsfled that the design and othet
information contained in the relevarrt drawing
salisties Operational Functicnality.

Drawings —

Floor Plans

1:200

A "Level A - na comment” andorsemeant or & "Lavel
B - procead subject to ameandment as noted®
endorsement of any 1:200 scale floor plan means
ihat Project Co may procesd to construct in
accordance with the Submitted ltem and that the
Board is satisfied that the design and other
information centained in the relevant drawing
satisfies the Operaional Funclionality.

Drawings —

Reom Layouts {inclrding room
elovedions) &

1:50

A “Level A - no commem” endorsement or a8 “Leval
B - procead sublect to amendment as noled”
endorsement of any 1:50 scals room tayout andior
reflactad osiling drawirng means that Projest Co
may preceed to canstruct in accordance with the
Submitted e and that the Board is satisfied (o
the extent of the design and other information
contained in the relevart drawing) that the design
ard other infermalion in 1he relevant drawing
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Rellected ceiling plans

satisfies Operational Funclionality,

Drawings -

Daparimental plans

1:50

A "Level A - no comment” endorsemeant or & “Level
B - procsed subject to amendment a2 noted”
andorsament of any 1:50 scale departmental plan
means that Project Ce may procead to construct in
accoidanca with the Submiited ltem and that the
Soard is satiafied {to the axtent of the dasign and
other Information containad in the relevant drawing)
that the design and other infarmation In the relevant
drawing safisfies Operational Functionality.,
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APPENDIX 2
HOURS FOR PROGRAMMED MAINTENANCE

Subject 1o paragraphs 3 to 5 bekow, Project Co shall carry out Programmed
Maintenance and Lifecyele Replacement al the Facilities during the hours of 06:00
to 22:00 on Monday to Sunday {"Hours for Programmest Malntenance”)

Projoct Co may, with the consent of the Board {which ¢onsent shal not be
unreasanshly withheld) cary out RMaintenance YWorks outside the Hours for
Programmed Maimtenance provided always hat it shafl {ake into aceount:

2.1 the fikely disturbance to the Board andfor its staff and users within the
immedizte area where the Mainienance Works and Lifacycle
Repacement are to be underiaken;

22 the likely disturbance lo adjacent areas, the Board and/or its staff and
users in those adjacent areas thal may he affected by the Maintenance
Works to ba undertaken in the area(s) identified in ) above; and

23 corpllance with the Law,

Subject 1o paragraph 4, Project Co shall have access to the Facilities during the
hours of operation 1o the areas set out in and in accordance with Table B below
i“Hours of Operaion™) Yo carry ouf Programmed Maintenance and Lifecycls
Replacement.

Whare Prgjact Co requires access to an area of the Facillties during the Hours of
Operation, Project Co will congult with and obtain the consent of the member of
parsannal in charge ol a deparimérd ("Head of Department”) concerning dates,
fimes and pericds during which Programmed WMaintenance or Lifecycle
Replacement iz to be undertaken in those depadments so as o minimise
disruption to those dapartments.

The Board may request Froject Co o carry out Programmed Maintenance or
Lifecycle Raplacernent outside the Hours for Programmed Maintenance in the
gvent that the camying out of such Programmed Mainlenance or Litecycle
Rejplacement during the Hours for Programmed Maintenance would adversely
gffact the use of the dapartment or area.
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SCHEDULE PART &
COLLATERAL AGREEMENTS
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SECTION 1
CONTRACTOR'S COLLATERAL AGREEMENT

This is the Confractor’s Collateral Agreement in the Agreed Form.
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SECTION 2
SERVICE PROVIDER COLLATERAL AGREEMENT

This is the Service Provider Collatersl Agreement in the Agreed Form,
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SECTION 3
KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

This is the Key Sub-CGortracior Collateral Agreement in the Agreed Fonm.



SCHEDILE PART 10

QUTLINE COMMISSIONING PROGRAMME

Tha Cutline Commissioning Programmae is the Outline Gommikssioning Programme set oul on the
Agreed Farm Technlcal CD.
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SCHEDUILE PART 11
EQUIPMENT

The Equipment is the Equipment 521 out on the Agreed Form Technical GO,



SCHEDULE PART 12
SERVICE REQUIREMENTS

SECTION 1
SERVICE LEVEL SPECIFICATION

The Senvice Level Specification is the Service Level Specificalion set out on the Agreed Form
Technical CD.



SECTION 2
METHOD STATERMENTS

The Method Statements are 1he Method Statements set out on the Agresd Form Teshnical CD.
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SECTION 3
SERVICES QUALITY PLAM

The Sarvice Quality Plan is the Sarvice Quality Plan set out on the Agreed Form Technical CD.



SCHEDULE PART 13
INDEPENDENT TESTER CONTRACT

This is the Independant Taster Contract in the Agreaed Form.



SCHEDULE PART 14
PAYMENT MECHANISM
SECTION 1

INTERPRETATION

In this Schedule Pat 14 {Payment Machanisim) and elsewhere in thls Agreement (save whare
Schadule Part 1 [Dedinitions and interpretatiom provides 1 the contrary) the idllowing words shall

hiave the following meanngs:

"Acufe Single Bedrooms"

“Annual Serviee Payment”

“Avallabllity Failure”

“Availability Standards”™

“Consaquential Unavailable
Areas™

“Deduction Perlod™ or "DP”

“iExtarnal WHility Failure”

means those Functional Areas identified as such in Appendix 2
10 this Schedule Part 14 (Paymerst Mechanism);

meana the sum in pounds sterling caleulated in accordance with
paragraph 2 {Arsual Sendce Paymenl) of Section 2 {Calctlation
of Service Payments) o this Schedule Part 14 {Payment
Mechanisrmy;

sublect to Section 4 {Temporary Frepairsy of thls Schedule Part
14 (Fayment Mechanismm, means a Service Event which has not
been Reclified within the relevant Reclification Perod and which
causes a Functional Area or Functional Areas 10 be Unavallable;

means the service requiraments identified as such, set outin the
Service Laval Specification;

means, in refation to & Funclional Area affected by an Availability
Failure, the Functional Area{s} (if any listed against that
Functional Area in tha column headed “Consequentizl
Unavailable Areas” in Appendix 2 fo this Schedwle Parl 14
{Payment Machaniam):

(ay where the relgvant Performance Failure or Awvailability
Fallure arises followiy a Service Event in respect of
which a Rectification Perlod is specliied in the Avaitability
Standards or the Performance Standards, as applicable,
tha Deduction Petipd shall aqual the number of Sessiona
that elapse from and including the Session during which
the Bervige Failure Time octurs to, and including, the
Session on which the Logged Rectification Time occurs;
and

(b} whera the relevant Performancea Failure arlses following a
Service Event In respect of which no Rectlfication Period
is specified in the Performance Siandards, as applicatde,
the Deduction Period shall equal 1;

meaans a failure in:

(@) the supply of gas, <lectricity, water, tfelephme or
lelecommunications services to the Sie; or

(b} the sewice and facility of discharging water and
sawarage from the Site,

where such lailure oflginates on the side of the relevant LMility
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“Grogs Monthly  Availahbility
Deduction™

“Grogs Sarvica Unite” or
“G8Us”

“Helpdesk"

“Indexation Factor” or “IF”

“Logged Rectification Time™

“Logged Report Time™

“Major Petformance Failure”

“Medium Performance Fallure”

“Minimum Agreed Avallability
Standards”

“Minlmum Avallabliity
Deduction™

Point that is ownead ar controfled by the relevand uilily provider
and provided that such failure has not  arisen
as a rasull of an act or omission of Project Co or a Project Co

Party;

maans, for Conlract Manth "n", the amount In pounds stering
calculaled by the formula:

SUR % SUF x Sessionsn
whears Sessionsna is the number of Sassions in Contracl Monthn;

meaans the numbar of sarvice units attributed to each Functighal
Area as set aut in Appendix 2 to this Schedule Part 14 (Paymant
Moecharisimy,

means the helpdesk facilides established by Project Co B
to the Sarvice Lave| Specification,

— [l

maans the time which i shown in the Hslpdesk recards
maintained by Project Co in accordance with the Service Level
Spaclication a5 being tha fima when a Service Event was
Rectilied or Remeadiad, as tha casa may be, or, in the avent that
a fallure affecting the Helpdesk occurs, 85 shown on the manual
Helpdask records maintained by Project Co;

maans the date and time which is shown in the Helpdesk
records maintained by Project Co In accordance with the Service
Level Specification as being the dale and time at which a
Service Report was received by the Helpdesk or, if a failure
affecting the Helpdesk occurs, as shown on the manual
Helpdesk records maintained by Project Co;

means a Performance Failure which has Bean designated as
such in the Service Level Specification or in this Schedule Part
14 (Payment Mecihamism);

maans a Performance Fallure which has been designated as
such in tha Service Level Speciflcation or @ this Schadule Part
14 (Payment Mechamism),

means the minimum standards with which a Furctional Area
must comply, as agreed between the Board and Project Co, for
the period until a Parmanernt Repair can be undertaken;

means, [n any Contract Year "n”, an amouni in poungs stering
calculaded using the following formula:

RPI

(]

MAD, =MAD, X(I—IF}+[(MA,Q fo)x[HMD

wheve

MAD,, iz the Minimum Availakbility Deduction applicakle for the
ralavant Contract Year;




“Minor Performance Failure™

“Manthly Setvice Payment”

“Patient Bed Lifts"
“Pass Through Coatg™
- { v

“Pedormance Failure”

“Parformance Standards”

“Parmanant Repair”

“Parmanent Rapair Deadline"

“Rectilication™

*Ractification Pericd™

or

MAD, is ] or, whore the relevant Functional Area is
Unavaitable but Used, iz [

RPl, iz the valus of the Relall Price Indeéx published ot
deterninad with respect to the menth of February which most
racently pracedes the relevant Contract Year; and

RFl, ks the valus ol the Relall Price Index publshed or
determined with respect o the Base Dale;

maans a Parformanca Fallure which has been designated as
such in the Service Level Specification or in this Schedule Part
14 (Payment Mechanfsm),

maans tha sum in pounds sterling calculated in accordance with
paragraph 1 of Section 2{Cafcvialion of Seivice Fayments) of
this Schedule Part 14 (Payment Machanismy;

means those Functional Areas identified as such in Appendix 2
{o this Schedule Part 14 (Payment Mechanismy;

means cosfs payable to Project Co pursuant to Sectlon 6 (Pass
Through Costs) of this Schedule Part 14 (Payment Mechanism);

subject o Section 4 { Temporary Repairs) of this Schedule Part
14 {Payrnent Machanfsm), means a Service Event relating to a
Pearfarmance Standard which kas not been Rectified within the
ralevent Ractification Period {if any);

maans the sarvice reguirements Identified as such, sel out in the
Service Level Spacification;

maans Reclification following the agreement of a Temporary
Repair;

has the meaning given in paragraph 1.2 of Section 4 (Temporary
HRepalrs} of this Schedule Part 14 {Payment Mechanism);

meang, following the ocoumence of a Service Event, making
good the Sarvice Event so that the subjact matter of the Service
Event complies with the levels of Service required pursuant to
this Agresmant which shall, without prejudice to the generality of
the foregoirg, include (a) restoring all furctional capability and
(b} ensuring that any Functional Area which has been affescted
by the relevant Service Event complies with the Awvailabilily
Standards and the Performance Standards, as applicable, and
“Raclify” and “Rectifying” shall ba construed accordingly;

means, where appicable, tha perlod of ime spacifiad in the
Availability Standards or the Performance Standards, as the
case may be, allowed for the Rectiffcation of the ralevant Service
Event, which pericd shall commence at the Logged Report Time,
provided thai, subject to Project Co having prompily notified the
Board's Representative of the fact and having recorded 1he
same on the Helpdesk system, the Rectification Period shall be
extended by any period duting which Projact Co was prevented
ar interrupted by the Board and any Board Party from Reglifying

86



"Remadial Perlod”

“Remady”

“Setvice Event”

“Sarvice Fallure Time™

“Sarvice Litts"

“Sarvice Report”

*Sarvice Unit Rate™ or “SUH"

“Sarvice Units Affected”
HELILAM

or

“Sarvice Unite of the Facilities”
or "SUF"

“Segslon”

“Tamporary Ropair”

any faliure to meet the Availability Standards or Perlormance
Standards;

means, whara applicable, the period of time specifled In the
Parformance Standards within which Projec! Co must Remedy a
Sarvice Event;

means the actions or tasks, detailed in the column headed
Remeadial PeriodlBemedy in the Pedomnance Standaids,
required o remedy & Performance Failure and "Remed lad” shall
be construad acsordingly;

means an incident or state of affairs which dees not mest or
comply with the Performance Standards andfor does not satisfy
the Availabiiity Standards;

meansg the date and time when a Service Event becomes a
Parformance Failure or an Availability Failure, as the case may
be;

means thase Functional Areas Identified as such In Appand|x 2
1o this Schedule Pan 14 (Payment Mechanism);

has the meaning given in Section 1 {Servics Level Specifcation)
ol Schedule Part 12 (Senvice Requirermsnts),

maans, for Contract Year "1™, the amount in pounds steding
calculeted by the formula:

=( ASPn J
STFATSY

whero:

ASP, is the Annual Service Paymert 1or Contract ¥Year %7
calkculated in accordance with paragraph 2 of Sectlon 2
{Cakculation of Service Faymems) ol this Scheduls Part 14
{Fayment Mechanizm}, and

T5S is the number of Sessions in Contract Yaar T

means the aggregate of lha GSUs of the Functionzl Areas
affected by an Availabilty Fallure and the GSUs of the
Consequential Unavailable Areas (if any) related to those
Functional Aress, as determinad by Appendix 2 to this Schedula
Part 14 (Payment Machanismy;

means & value equal to [

means a pariod of B hours, beginning at Sam, 2pm and 10pm in
each 24 hour period;

meaans, in respact of the ocourrence of a Service Event, works of
a temporary nature that de not constitute Ractification but satisfy

the Minimum Agroed Availability Standards and substantially
meake good the relevart Service Event for the period untll a
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“Unavailable”

“Pnavallable but Usad™

“Utility Palnt?

“Ward™

Penmanent Repair can be undertaken,

means in relation to a Funcfional Area that such Functional Arga
iz in a state or condifion which does not comply with any one or
rmore of thve Availability Standards:

means in ralatlon to any Functional Ares that it is Unaveilabla
but is used by the Board for its normal purpose at any time
{apart frarn the purposes of evacuating the Functional Areas and
the time taken for such evacuation) including for the avoidancs
of doubt, lor the provigion of Baard Services during which it
would otherwise be Unavailable,

means the point at which ownershlp andfor contrel of each
rafevant utility passas from Project Co or a Project Co Pary 10
the relevant Wility provider as shown on the drawing DGI-HL-XX-
XX-DR-U-800-0002 Revid.

means those Functional Areag identified 45 such in Appendix 2
io this Schedule Part 14 (Payment Mechanisrm);



1

SECTION 2

CALCULATION OF SERVICE PAYMENTS

MONTHLY SERVICE PAYMENT

11

12

Calculate the Monthly Service Payment payatie in rezpect of & Contract Morih “n”
using the kallowing formuta;

MSP, = [Aff )-z D, +PIC

whera:

MSPhn is the Monthly Service Payment for the Coniract Month n;

ASPn is the Annual Senvice Paymant for the Contract Year in which Gontract
Manth n ocours, calcutatad in accordanca with paragraph 1.2 below;

ZD is the sum of Deductions in respect of performance of the Servicas during the
Gontract Morith that was 2 morths prior to Contract Month nas shown in the
Monthly Service Report for that Contract Month and cakeutaled in acoordance wilth
the provisions set out in Section 3 (Deductions from Monthly Seivice Payments) of
this Schadule Part 14 {Payment Mechamsm);

PTG means any Pass Through Costs dug for which supporling uncontestad
invaices from Project Go's suppliers are available;

In the Condract Month in which the Payment Commencement Date falls, unkess tha
Payment Commencement Date is the first day of thal Contract Month, and in the
last Gonract Month of tha Project Term, unlass the last day ¢of the Project Term is
the last day of that Confract Month, adjust ASP, for the purposss of paragraph 1.1
above pro rata to reflact the aclual numbar of days in the relevant Condract Month
from and including the Payment Commencement Date (lor the {irst monthy and {far
the last manth) up 10 and incuding the 1ast day of the Project Term {for the last
month}.

ANNUAL SERVICE PAYMENT

Calculate tha Annual Sarvica Payment for any Confract Yeat *n” using thve following formula:

ASP, = ASPx(1- IF }+ [{ASP“x!F)xlI +(RPL _RPY,) )]]

wheare:

RPI,



ASP, isthe Annual Service Payment for the relevant Contract Year,

ASF, i3 the value for ASPo stated in Appendix 1 to this Schedule Part 14 {Payment
Machanisrmy {eing tha Anhual Service Payment at the Base Date), subject to any
adjustments made from time 1o time n accordance with any express provision of this
Agresmenl;

RPl, is the value of ihe Hetail Prices Index published or defermined with respect to the
month of Fetwuary which most racently precedes the relevant Gontract Year and

RPI, is the valug of the Retail Prices Indax published or determined with respect to the Basa
Date.
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SECTION 3

DEDUCTIONS FROM MONTHLY SERVICE PAYMENTS

ENTITLEMENT TO MAKE DEDUCTIONS

1.1

1.2

1.3

1.4

1.3

IF at any timg atter the Payment Commencement Date an Availabilty Failure or a
Performance Failure ocours the Board will be entitled, subject 1o paragraphs 1.2
and 1.4 of thizs Section 3 (DPeduclions from Monthly Service Paymenis) and
paragraph 1 of Section 4 (Temporary Repairs and Alternative Accommodation), 10
make Deduclions in cakulating the Manthly Service Payment In respact of that
Availability Failure or Parformance Failure, caleulated in accordanca with this
Saection 3 {Deductions from Monthly Service Payments) of Schedule Part 14
{ Paymerit Mechanism).

In calculating the Monthly Sarvice Paymenl for Contract Month "n", the meaximum
agaregate of all Deductions that the Board may make in respeci of Contract Month
“n-2" is the Gross Monthily Availability Deduction for Contract Month 'n-2°.

In any Contract Month whare the value of ZDn-2 exceads the value of ASPHI1Z,
the Monthly Service Payment due by the Board shall be an amount equal to PTC
for that Ceniract Month but the Board shall, In caleuiating the Monthly Sendce
Payment in respect of the following and {to the extent necessary) any subsequent
Ceniract Monihs, be entiled 1o cary forward and set off the amount of such
axcess against the amount by which the value of ASPnf12 axceeds the value of
ZDn-2 {as such values are calculated in the following Coniract Month and (to the
extant necessany} any subsequent Contract Months) untll tha amount of such
excess has been set-off in full. To the extent that any such excess has npt been
set off as at the earier 1o occur of the Explry Date and the Terminaton Date, then
an amount egual fo such excess shall be immediately due and payable by Projoct
Co to the Board.

To the extent that an Avaflakility Failure or a Perfarmance Failure,

1.4.1 ig the result of an Excusing Cause; or

142 is the rasult of an External Wility Failure,

the Board shall not ke entittad to make Deductions.

To the extent that an Availabllity Failure or a Performance Failure is the rasulf of;

1.5.1 & Relisd Evand; or

1.5.F &n event of Force Majeurs,
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the Board shall ba entitled to malee Deductions but any such Ceductions shall be
disragarded for the purpogeas of Clause 24.3 and Clause 40.1.8,

DEDUCTIONS FOR PERFORMANCE FAILURES

2.1

2.2

23

2.4

Subjact to paragraphs 1 (Entifement to make Deductions), 2.3, 2.4 & {Aspeated
Fallureskand 7 (Effect of Unavaiabiiity on Other Deductions) of this Sectlon 3
iDoductions from Monihly Sorvice Paymonis), the amount of the Deduslion in
racpagt of a Pedormance Failure is calcutated using the folowing formula:

D =PFD x DP
where:
D means the amount {in pounds sterding) of the Deduclion in respect of the

Performance Fallure; and
PFD means:

(a) inihe case of a Minor Performance Failure, the sum of ] index
linked;

(b) inthe case of a Medium Parformance Failurs, the sum of ],
index linkad;

() inihe case of a Major Performance Failure, tha sum of . index
linked;

In the casea of a Senvice Evant for which no Rectilication Perfod |5 specified in the
Peformance Slandard, a Performance Failure occurs immediately upon the
cocourrence of the Servce Event and, if it is not Remadied within the ralavant
Remedcial Parod, it will renccur at the expiry of the Ramedial Period and the
Remedial Period shall recommence and so on until such time as the Perdformance
Faflure has been Remedied.

Ho Deduction may be made by the Board from the Monthly Service Payment for
the relevant Contract Month in respact of any Minor Farformance Failire if the
total number of Minor Performance Failures which have ococurrsd n the relevant
Conltact Month is not move than 5.

Whare twe or mare Performance Failures accur in a Funclional Area during a
Session, only the Performance Fallure that results In the highest Deduction will
apply.

DEEMED PERFORMANCE FAILURES

H Project Co fails 1o monftor or accuratedy report a Service Event, a Petformance Failura ar
an Availability Fallure then, without prejudice 1o the Deduction to be made in respect of the
relevant Performancs Failure or Availability Failure {if eny), the failure 1o monitor ar repert
the Service Evenl, Perdformance Failure of Avallability Fallure will be deemed to be a naw
Meadium Performance Failure unless the circumstancas set out in paragraph 6 of Section 5
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(Failire by Project Co 1o Monitor or Repoith apply, in which case there shall be deemed o
be a new Major Performance Fallure.

DEDUCTIONS FOR AVAILABILITY FAILURES

4.1

4.2

4.3

4.4

4.5

4.8

Subject ko paragraphs 1 (Entilernsnt to make Deductions) and 3 (Repeated
Faifures) of this Saction 3 (Dedictions from Monthly Sorvice Payments), and
subject also to paragraphs 4.2 to 4.8 below where applicahle, the amount of the
Deduction in respect of an Avadlability Fallura is tha highar of:

4.1 the Minimun Availability Deduction {which for the avoidance of doubt,
shiall apply once per Availability Fallure); ard

4.1.2 an amount calculated in accordance with the I‘ollowing formmula:
D=%UAxSUR xDF
where:

D means the amounl {in pounds serlingd of tha Deduction in respact of the
Avallability Fallure

Where the relevamt Functional Araa iz Unavailable but Used the Deduction for the
Availability Failure shall ba reduced by S0%%.

Tha numbar of GSUs applicabla to 8 Patient Bad Lift that is alfected by an
Availability Failure shall ba multiplied by 1.5 in each 3Sassion in which (whether
resulting from the same Service Event or difierent Servica Events) 2 or 3 oiher
Patient Bed Lifls bave also been affected by an Awvailability Faflure.

The numbar of GSUs applicabla to a Patient Bod LIt thai iz affected by an
Auallability Failure shalf be multiplied by 3 In each Session in which (whether
resulting from the same Service Event or different Service Evenis) 4 other Patlent
Bed Lifts have alse been affected by an Availability Failure,

The numbsr of GEUs applicable to a Sorvies Lift that is affected by an Availability
Feilure shall be multiplied by 1.5 in each Session in which {whether resulting from
the same Sarvice Event or differant Sarvice Events) 4, 5 or & othar Sanvice Lifts
have alsa bean afiscted by an Avaltability Failute.

The number of GSUs applicabla 1o a Sorvice Lifl that is affected by an Availability
Failure shall be mullipliead by 2 in each Sesslon in which (whether resuling from
the same Service Event or differant Service Events) ¥ or more other Service Lifts
have also heen aftected by an Availability Failure.
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4.7 The nurnbar of GSUs applicable te an Acule Single Bedroom that is affected by an
Availability Faifura ghall bo mulliplied by 1.5 in cach Sassion in which {(whether
razulting from the same Service Event or different Servica Events) 3, 4 or 5 other
Acute Single Bedrocms in the sams Ward hewve also been affected by an
Availability Failura,

4.8 The number of GSUs applicable to an Acute Single Badroom that is affected by an
Availability Faillure shall be mulliplied by 2 in each Session in which (whether
resufting from the same Serviee Event or different Senvice Events) 6 or more other
Acute Singlg Bedrooms in the same Ward have also been szffected by an
Avsilability Fallure,

REPEATED FAILURES

Subject fo paragraph 1 {Entilement o make Deductions) of this Section 3 (Deductions from
Monthly Service Paymenis) and paragraph 5A below if:

5.1 a Performancs Failurs in respect of the same Pedormance Standard {othsr than a
Performance Fafiure in raspect of Perfoimance Standard FME7 that relates to a
Sarvice Event that Is either Routine or Important); or

5.2 an Availability Fallure in respect of the same Availability Standard,

occurs 3 or mare times In g rolting pergd of 3 conseculive Contract Months, then the
Deduction calculated pursuant to paragragh 2 (Deductions for Performance Faifures) or
paragraph 4 {Peduckions for Availability Failures) of this Section 3 (Deduciions from Monifily
Service Pavmemts) for the 4th and each subsaquent such Performance Failure andfor the
4th and sach subsequont such Awvailability Fallure during the relevant period of 3
consecutive Contract Months shall be mulliplied by 1.5.

Sublect o paragraph 1 (Entitlemnent fo make Deductions) of this Section 3 (Deductions from
Monthly Service FPaymenfst it in respect of Performance Standard FMEY, 21 or mors
Parformance Fallures relating to Service Events thal are Routine andfer 15 or more
Performence Fallures relating to Service Events that are Imporiant occur in 8 rolling pariod of
3 consaculive Contract Monthg, then the Daduction caloulated pursuant to paragraph 2
(Daductions for Performance Faiiures) of this Sectlion 3 (Deducifons fom Monthly Servics
Fayrments) for the 22nd or 16ih (respeclively) and sach subseguent such Performance
Failure during the relevant period of 3 consecutive Contract Months shail be mulliplied by 1.5.

REPEATED RECTIFICATION

If four or more Service Events ccour in any rolling seven day period and:

6.1 each such Sevice Event Is in cornection with the same Perdormance Standard or
Avallabllity Standard;

8.2 each such Sarvice Event affacts the same Functional Area: and



6.3 thers is good reason o balieve thal the root cause of each such Sarvice Event is
the sarme

then, notwithstanding paragraph 2.3 and notwithstanding that Project Co  achieves
Rectification of the Senice Evenis within the relevant Rectificalion Period, there will be
deamead 1o be a Major Performance Failura.

EFFECT OF UNAVAILABILITY ON DTHER DEDUCTIONS

71 Subject to paragraphs 7.2 and 7.3, il a Performance Fallure occurs affecting &
Functionsl Area and the Service Event giving rise 1o the Performance Failure alsa
glves rlse b0 an Availability Failure affecting that Functional Area, only the
deductions for the Availability Failure apply.

7.2 [ an Availabildy Failure affacts a Functional Area and the Board does not continue
to use that Funclional Area, the Board shall not, unkil RBectification of that
Availabillty Failure, be enfited to make further Deductions In respect of that
Functional Araa other than in respect of the Availability Fallure,

73 IF a Functional Area is Unavailable but Used, the Board will be enlitled to make
Dedjuctions in respect of any Performance Failures affecting thal Functionzl Araa,



SECTION 4

TEMPORARY REPAIRS

I Project Co informs the Board that it iz unable to Reciify a Service Event within ihe
specified Rectification Period dus to the need for specialised materials or personnel that ars
not, and canngl masonably be expected o be, immediately available at the Fagilities but
that a Temporary Repair can ba eflecied;

11 Project Co may carry out the Temporary Repair proposad by Project Co unless the
Board, acting reasonably, cansiders that, if the Temporary Repalr proposed by
Projact Co Is carrled out, tha refavant Functonal Area will not ba fit for use for the
Board Services Yor which it is nonmally used; and

1.2 whare a Temporary Repair is permitted pursuant to paragraph 1.1, the Board and
Project Co must act reasonably te agree a date and time (the “Permanent Repair
Deadling™) hy which a Pamanent Repair must ba made, giving Project Co a
reasonable period within which to carry cut the Permanent Repair.,

Dwring any pericd beginning at the time when a Temporary Repair has been appraved by
the Board and eniding a1 the sarlier of:

21 the tima al which a Permanen Repair is successiully complated; and

22 the Permanent Rapair Deadline,

the AvalNabdlity Standards will be replaced by the Minimum Agreed Availabllity Standards.

if an agreed Temporary Repair is compleied by Project Co before the Permanent Repair
Deadline and resulls in the Functional Area affected by the relavam Service Event satisfying
the Minimum Agreed Availability Standards, the date and time shown in the Helpdesk
resards maintained by Project Co in accordance with the Jervice Level Specificalkn as
being the date and time when the Temporary Repair was completed {or, in the avent thal a
isilure afiecting the Helpdesk occurs, as shown on the manial Hefpdesk records maintained
by Project Co as being the date and time when the Temparary Repair was completad) shall
be desmed to be the Logged Rectification Time for that Service Event for the purpose of
detarmining the wvalue of DF in the formula in paragraph 4 [Deductions for Avaifability
Failures) in Seclion 3 (Deductions from Monthly Senvice Payments) of this Schedule Fart 14
{ Payment Machanisn).

¥ the Pemmanent Repalr is nol camed out by the Parmanent Repair Deadiine, a
FParformance Failure or, as the case may be, an Availability Failure, will occur at that date
and time and the provisions of paragraph 2 (Dedictions for Parformance Failures),
paragraph 4 (Dedustions for Availabifity Fafurss) and, if applicable, paragraph 5 {(Repested
Failures) of Baction 3 {Deduclions from Monthly Service Payments) of this Schedulz Part 14
{Paymeni Mechartarm shall apply.



SECTION G

FAILURE BY PROJECT CO TO MONITOR OR REFPORT

Subject ko paregraphs 2 10 4 inclusive of this Saction 5 (Failure by Prafsct Co to Monfior or
Report, the Monthly Senvice Repor! producad by Project Co for any Contract Month shall be
the scurce of the factual information regarding the perdormance of the Sorvices for the
relsvant Contract Morth for the purposes of calcutating the Deductions pursuant to Section
3 {Deductions from Monlfly Service Payments) of this Schedule Part 14 (FPayment
Meachanism),

Either parly may give writtan notica to the other if it beleves thete is an error or omission in
a Monthly Service Report provided that, save in the circeumstances valerred to in paragraph
8 below, such notice must be given before the end of the Contract Month that falls two
Contract Months aker the Cortract Manth in which 1he relevant Monthly Service Report was
submitted by Project Go. Tha partias shall andeavour o agree the amendments requirad to
rectify the emor or omission (f any) within 10 Business Days of notice being given in
accordance with ihis paragraph 2, failing which either pady may, on giving writien notice to
the other, refer the matier to the Cispute Resclution Pracedure.

Where Project Co 1afls fo moniter or geccuratsly o report a Perlormance Failure or an
Avaitability Failure in the clrcumstances referred to in paragraph & of Whis Saction § (Faire
by Prafect Co to Monitor or Reposty, tor the purposes of paragraph 1 of Section 1 (General
Requirements) of Schedule Part 19 {Record Pravisions) the Board shall be deemed to have
reasonable causa W raquire that Project Co shall make available to the Board for ingpection
such of the records referred o in paragraphs 10 and 11 of Sacllon 2 {Ascords 1o be Kepl of
Schaduie Part 19 (Reacard Provisions) as the Board may spacify.

Project Co shall upon submission of a valid invoice pay to the Board & sum aqual o the
cozts reasonably incurred by the Board in carrying out any inspeclion and investigation of
records made available pursuant 1o paragraph 3 above,

In the evant that the Beard's inspection or Investgalon of records made available pursuart
to paragraph 3 above reveals any furher matters of the types referred o In paragraphs 2
and 3 abowve, those matters shall be deall with in accordance with parvagraph 2 or 8 as
appropriate and the Board shall, in addition, be enfilled to make Deductions in respect of
any Pericemanca Failuras ar Availability Failures In the manner prescribed Section 3
{Deductions from Montily Senvica Payments) of this Schedule Part 14 {(Payment
Mschanfsm). The Monthly Service Payment for the Contract Month in which any such
Deduction would {but for the arror or ormission in the Morilhly Service Report) have bsen
made shall be re-cakulated to take account of such Deduction and the amownt of such
Deduction shall be immediately due and payable by Project Co to 1he Board together with
intarest at the Default Interest Rake from the date on which the Board paid the Monthly
Invaine Tox the ralavant Contract Month unlii the date an which paymant is made by Projact
Co.

Far the purposes of paragraphs 2 and 3 of this Saction & {Failuro by Project Ca io Monitor ar
Reporf) the relevant clrcumstances are:

6.1 fraudulant actian or inacdon; or



6.2 delbarale misrepresentation; ot
6.3 gross misconduct or gross incompetence,
ineach ¢case on the part of Projact Co or a Projact Co Party.

The provisions of this Saction 5 (Faifure by Project Co to Montior or Reporfy shall be without
prejudice to any rights of the Board in this Agreament pursuant to Clause 24 (Monitoring of

Parformance), Clause 40 (Projoct Co Evenls of Defaulty and Clause 44 (Conrupt Gifls and
Payments).
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SECTION &

PASS THROUGH COSTS

UTILITY CHARGES

11

1.2

RATES

Praject Co may include charges for UtiRties in the Manthly Service Payment in
accordance with paragraph 1.1 of SBeclien 2 (Cafculation of Service Paymants) of
this Schedule Part 14 (Paymen! Machanism) on the basiz of costs reasonably
incurrad by Project Cao and supported by an approgriate involce fram Project Co's
suppliers.

The Board is responsible for all connection, ling remtal andd usage kelsphons
charges.

Project Co may include local authority rates in the Monthly Service Payment in accordance
with paragraph 1.1 of Section 2 {Calcutation of Sarvice Payments) of this Schedule Part 14
{Paymsnt Machanism) on the basis of the cost incurred by Projact Co and supported by an
appropriate invoice Trom the relevant local authoriby.

OPERATIONAL INSURANCE PREMIUMS

31

32

Subject to pamgraph 2.2, Projed Co may include the premivme paid by Project Co
to take out and maintain the Qperational Insurances in accordance with Clause 53
in the Manthly Sarvice Payment in accordance with paragraph 1 (Monthly Service
Fayment) of Section 2 (Cakculation of Service Payments) of this Schedule Part 14
{FPaymemnt Machanism) an the basis of the cost imcurred by Projsct Co and
supported by an appropriate premium notices from {he relevant insurer.

Thera ghall be excludad from the premiums referred {0 in paragraph 3.7, a sum
squal to any pottion of the pramiums attribiabla 1o any issue or lactor othar than
circumstances gensrally prevaillng In the relevant insurance market and
sircumstances attibutable to malicious damage fo the Fadilites or the claims
history ar re-rating of the Board or any Board Party.



APPENDIX 1

ANNUAL SERVICE PAYMENTS AT BASE DATE
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APPENDIX 2
FUNCTIONAL AREAS AND GSUs

These are the functional areas and GSUa on ihe Agreed Form Technical CD.
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SCHEDULE PART 15

INSURANCE REQUIREMENTS

[REDACTED]



SCHEDULE FART 16

CHANGE PROTOCCL

SECTION 1

DEFIHITIONS

In thiz Schedude Part 16 {Change Pmtfocoh and elsewhere in this Agresment {save where Schedule
Parl 1 provides to the contrary) the following words shall have the following meanings:

“Adjustmerd Date”

13 Aﬂﬂ mb Ie”

“Approval Criteria”

“Approved Criteria”

“Assumption Adjustment”

"Board Change"

“Board Change Notlee™

*Calculation Date™

“Capital Cost”

"Catalogue of Small Works and
Sorvices” and “Catalogue™

“Catalogue Prics”

~means the dafe on which the adjusiment to the Annual

Service Paynents takes effedt in accordance with the
provisions of this Agreement, or such other dale as is
agreed batween the parlies;

means within the revenue resouce parameters
cetermined by the Board and notified In writing by it to
Froject Co as avallable 1 a proposed High Value
Change;

has the meaning given In paragraph 7 {Approval Criteria)
of Section 4 {High Value Changes) of this Schedule Part

16 (Change Profocol),

has the meaning given in paragraph £.2.1 of Secton 4
(High Valus Changes) of this Schadule Part 16 (Change
Protocol;

means an adjustrent to any of the assumptions containad
in the Firnancial Madal;

means, as the case may be. & Low Value Change, a
Medium Value Change or a High Value CGhange;

means & natice jssued In accardance with this Schedule
Part 16 (Change Proiocol) requiring a Board Change;

means the relevant date for the purposes of calculating
the Incurrad Change Management Fee N accordance with
Sactlon 4 (Hfgh Value Changes) of this Schedule Part 16

(Ghange Protocoly;

means in relation to any High VYalue Change tha cost of
carrying out the design, construction and comimissioning
of any construction works raquirad 10 implemant that High
Value Change,

means the list of prices and time perieds for types of Low
Value Changes st out in Appendix 1 Part 1 (Catalogue)
{o this Schedule Part 18 {Change Profocol), as amended
from time to time in accordance with paragraph 3 {(Praject
Co Raesponse and Board Confirmation]) of Seclion 2 {Low
Value Changesy of this Scheduwle Part 15 (Changs
Frolfocol),

means the total cost {excluding VAT) of camying out a
Low Yalra Change as sat out in the Catalogus;

128



“Catalogue Review Date™

“Change”

“Change in Costs™

means each third anniversary of the Commencement
Date;

means a change in the Woks, the Facilities andfor
Sevices or additional works andfer services or a change
in the Board's Policlas 1hat may be made under Clause 33
(Change Profocal) or this Schedule Part 16 {Changs
Frofocoh,

means n respect of any Relevant Event, the offect of that
Relevant Event (whethar of a one-off or recuring nature,
and whether posilive or negative) upon the actual or
anticipated costs, lozses or lighillties of Project Co and/or
the Confractor andior any Service Provider (without
double counting), including, as ralovant, the following:

{a) the rmeasonable cosls of complying with the
requiremenis of Clauses 24.9 29 {Dalay Evanis],
32 {Changes in Law) andior Sections 2 (Low
Value Changes) 1o 4 (High Value Changes) of this
Schedule Part 15 (Change Protocoll, Including the
reasonable costs of preparation of design and
estimates:;

Yy the cosls of continued employment of, or making
redundant, staff who are no longer required;

{c} the cosls of employing addiianal staff;

{d)y reasonable prodessional fees;

(e} e costs i0 Project Co of finamcing any Relevant
Event {and the conssquencet therecf) including
commioment lees and ecapilal cosis interest and
hedging costs, 1ost interest an any of Project Co's
own capital employed and any financs requirsd
pending receipt of a lump sum payment or
adjustmeants to the Annual Sarvice Paymant:

{(h the effects of costa on implementation of any
insurance reinslatement in accordance with this
Agreement, including any adverse effect on the
inswance procaeds payable to Project Go (whathar
ariging from  physical demage insurance or
business  interruption  insurance  {or  their
equivalant)} In respact  of that  insurance
reinstatement and any extensicn of the perod of
implementalicn of the insurance reinstalemant;

(g} operaling cosls, or iilecycle maintenance or
raplacement costs;
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“Ghange Management Fea"

*Cast”

“Darogated Low Value Change”

()

(i)

b

(k)

Capital Expendiiure {os, in the case ol a Relevartd
Event which Is a Relevant Change in Law, Capltal
Experditura for which the Board [s responsibla);

the costs raquired 1o ensure continusd compliance
with the Funding Agreements,

any deductible or incroase in the lavel of
deductlble, or any ncreasa in premium under or in
raspect of any insuranca paiicy; and

Direct Losgses or Indirect Losses, including
reasanable kegal expenses on an indemnity basis;

means the fee calculated in accardance with paragraph
10 {information and notifications by the Board to Profect
Co and cooporation of the Board) of Iection 4 (High Value
Changss),

where usad in the definitlons of High Value Change and
Low Value Change means the immediate cost that will He
incured by Project Co to implement the relevant Change,
distegarding any Whele Life Costs;

means:

(@

any Low Value Ghange that:

{i) consists of mincr works;

(i}  only affects the interior of the Facilities;

(i) does not afftect any of the mechanical and
alectrical aquipment of the Facililies;

{vi does not involve any interference with the
service media in the Facilities;

v} will not conflict wilh any Programmad
Maintgnance or Lifecycle Replacement; and

() will nod prejudice any of the Operational
[nsuranges;

“Derogabed Low Value Chamge means a notice given by the Board in accordance with
paragraph 1.2 of Saction 2 (Low Value Changes) of this
Schedule Part 16 (Change Protocoh;

Notice™
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“Estimate”

“Estimated Changa In
Costa”

Project

“High Value Change”

“High Value Change Proposal”

“High Valua Change Requirements”

“High Valwe Chamge Stage 2

Submisslon®

“Incutred Changs Management Fea”

"Input Adjustment”

“Hey Ratios”

hazs the meaning given in paragraph 3 of Section 3
{Mediven Value Changes) of thiz Schedule Part 15
{Change Frotocol);

meaans, In respeci of any Aalevant Evend, the aggregate of
any Change [n Gosts,

means:

{a) =& Change requesied by the Board that, in the
reasonabla opiron of the Board, is likely gither 10
Cost in excass of ong hundrad thousand pounds
(E100,000) (index linked) or to reguire an
adjustment 1o the Annual Service Payment that on
@ 1ull year besis is 2% or meore of the Annuad
Service Paymeant In the relevant Contract Year
provitked that the paries may agras that such a
Changa should instead be processed as a Medium

Value Change; or

(t) any other Change that the parlies agree is to be

treated as a High Value Change;

means a proposal safisfying the requirements of
paragraph 3.4 of Section 4 (High Value Changes) of this
Schedule Part 16 (Change Frotecol;

hes the meaning given in paragraph 2.1.3 of Section 4
{High Value Changes) of this Schedule Part 1€ {Change
Frofocol;

has the meaning given in paragraph 4.1.1 of Section 4
(High Value Changes) of this Schedule Part 18 {Changs
Protacol);

means the amowunts actually incurred o payable by or on
behalf of Projact Co up to tha Calculatian Date in respect
of maners identified by Project Co pursuant 1o paragraphs
3.4.2 andfor 4.3.7 of Section 4 {(High Value Changes) of
this Schedule as falling within the Change Management
Fee {and not already reimbursed by tha Board):

means any adjustmeant te the Financial Modef other than
Assumption Adjustment and Log/c Adjustments;

means tha folowing ralios:

(a) the Loan Life Cover Ratio {as defined in the Sonior
Funding Agresments);

(b} the Projected Debt Service Cover Ratfo (as defined
in the Senior Funding Agreaments);

(c) the Historic Dabt Service Cover Ratlo (as defined in
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“Logic Adjustment”

"Low Value Change”

“"Medium Value Change™

“Fost-Adjustment Financial Model”

“Pre-Adjustment Financial Model”

“Project Co Changes”

"Project Co Notice of Change”

“Retevamt Event”

“Baview Procedore®

“Emall Wosrks and Services Rales™

the Senior Fundmg Agréements);

(d) ths Project IRR; and

() the Subordwrated Debt Rats;

meaans an adjugiment 1o the logic or formulae contained in
the Financial Model;

means & Ghange which is either:

fa) of o type lsted in the Catalogue of Smal Works
and Sarvices: or

{y is not s0 listed, but has an individual Cost nod
oxcaoding five thousand pounds {£5,000) dindex
linked), or as ¢therwlse agreed from time Lo time,
excepl for any raquest that would (f implemanted)
increase he likalinood of Project Co failing 10 mes
tha Board's Construction Requiremenls andfor the
Senvice Level Specilication or malterially and
adversely effect Project Cao's ability to perform its
obligations under this Agreement;

means a Change requested by the Board which is not a
Low Value Change or a High Value Change;

means the Financial Modal In effect immediataly following
the making of the relevant Adjustments;

means the Financial Model i offect immediately prior to
the making of the relevant Adjustments;

means a Change that is initated by Projact Co by
submitting & Frojact Co Motice of Change o the Board
pursuant 1o Section 5 {Project Co Changes) of this
Schedule Parl 16 (Change Frotocof;

has the meaning given in paragraph 1 of Section &
{Project Co Changes) of this Schedule Part 16 (Change
Protocod;

means an event or circumstance in which this Agresment
expresaly provides for an adustment to the Annual
Service Payments to be made;

rmeans the procedure set out in Schedule Part 8 {Reviow
FProcadure);

means the rates to be applled in respact of any requesi
fram the Board for a Low Value Change set out In
Appendix 1 Part 2 (Small Works and Services RMales) 1o
this Scheduls Parl 16 (Change Profocol), as amended
from ftime o time in accordance wilh paragraph 8 of
Saction 2 {Low Valug Changes) o this Schedule Part 15
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"Stage 1 Approval”

“Stage 1 Approved Project”™

“Stage 2 Approval”

“Target Cost™

"Third Party Cosis"

"Whols Lifs Cost”

(Change Protoco);

has the meaning given in paragraph 3.7 of Section 4
{High Value Changas) of this Schadule Part 16 [Change
Prolocol);

has the meaning given in paragraph 3.7 of Section 4
(High Value Changss) of this Schadule Part 16 (Change
Profocod);

has the meaning given in paragraph 8.2.1 of Section 4
[High Value CGhanges) of this Schadule Part 16 [(Change
Profocol);

has the meaning given in paragraph 2.1.2 of Section 4
{High Value Changes) of this Echadule Part 18 (Change
Profocol;

means :

D in relation to 2 Madlum Value Change, the costs
incurred by Project Co with third paries in responding to a
Board Change Nofice for a Medium Value Change,
Including bt not lNimited 1o the Sub-Contractors,
consultants and adviserg, and

(M In relation to a High Vafue Change, {without double
counting) the costs incurred by Project Co with third
parties in responding 10 a Beard Change Notice for a High
Vatus Change including but not limited to Sub-
Contractors, consultants and advisers but under the
sxclusion of any costs incurred by the Sub-Contractors
and the Management Services Provider in relation io
project managing the developmant, procurament and
implementalion of a High Valua Change

means the estimated and (lo the extent that such
information is avaiable) the actual cost of operating and
maintaining that High Value Change over its intended
design lile (consistent with Project Go's Proposals).
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SECTION 2

LOW VALUE CHANGES

Low Value Change Notice

11

1.2

1.3

Subject 1o paragraph 1.2 of this Section 2 {Low Valtie Changes), whete a Low
Value Change is required by the Board, it must submit A Board Changs Notice o
Projact Co.

The Board may cary out Derogated Low Value Changes during tha Operational
Term. If ihe Board wishes lo cary out a Darogated Low Value Change it shall
send Prolect Co a notice at |east five (5) Business Days prior to the date on which
it proposes to stan to implement the Change setting oul the nature of the propased
Change in sufficiont detail 10 enable Project Co {0 salisfy itsell that the propased
Change constitutes a Derogated Low Value Change. Project Co may nofily the
Eoard within three (3) Business Days of receipt of a Derogated Low Valuwe Change
Hotive that it does not ageee that the proposed Ghange constitutes a Derogated
Low Walue Change and, unless the parties otherwise agrea, tha Board must not
take any steps o camy out the propesed Change unless it has refarred the disputs
io the Dispute Resciution Progedurs and il has been determined that the proposed
Change is a Darcgated Low Valua Change.

I It carries out a Derogated Low Yalue Change, the Board must use Good Industry
Practice to the standards thal would have applied t0 Project Co if it had carred it
aut as a Low Value Change.,

EBoard Change Notice

A Board Change Matice for a Low Yalue Change must:

2.1

22

2.3

state that it relales to a Low Value Charnige;

comtain a description of the works andior the changs 1o the Works and/or the
Services that the Board requires including, if relevant, the applicable type of Low
Value Change listed in the Catalogue; and

il there i3 no applicable type of change listed in the Catalogue, spacily the time
period within which the Board requires the Changs to bs implementad.

Projact Co Response and Board Confirmation

Wiihirn five {B) Business Days of receipl of & Board Chanpe MNotice for a Low Value Change,
Project Co must notify the Board of:

341

ihe cost of implernenting the required Low Value Change; and
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3.2

the time padod {or Implementing the Low Value Change,

in ach case in acoordance with paragraph 4 of this Section 2 {Low Vaitre Changes).

Cost and Timing

4.1

4.2

4.3

If the Low Valua Changs is of a type listed in the Catalogue, the cost of camying
out that Low Valua Change shall not excead the relevant Catalogue Price and the
fime pericd for implemneniing the Low Yalue Change shal! not excesd the relevant
tima specified in the Catalogue.

If the Low Valug Change is not of & type that is listed in the Catalogue, the cost of
canying out that Low Value Change shall be calculated on 1he basis that:

421 wheraver practicable the Low Value Thange will be carrlad out by an
existing on-site and suilably qualified employee of Project Go or a Froject
Co Party and In that case Project Co may nat charge for labour, ‘Where
there Iz no such suitably qualified on-site employee reascnably avallable
to carry out the Low Valus Change, tha cost of the labour element will be
calculatad in accordance with the Small Works and Sarvices Rates or,
where such rales are met applicable, in accordance with rates which ara
fair and reasonadble; and

422  the materals element will be charged at the cost of makedals to Praject
GCo or 10 the Project Co Party carrying out the work (net of all discounis)
and there shall be no management fee, margin, overhead, conlingency
ar other cost applied in relation thereto.

Oither than the costs referred to in paragraphs 4.1 and 4.2 of this Seclion 2 (Low
Value Changes) Project Co may nol charge the Board for processing,
implémenting or managing a Low Value Change,

Board chjection

The Beoard may object in witing within five (5) Business Days of receipt of Projact Co's
notice pursuant to paragraph 3 of this Seclion 2 (Low Valug Changes), lo any part of that
netica and in that avant the paries shall act reasonahbly to endesvour to agres as soon as
practicable how the Low Value Changa Is to be implemantad, which may include the Board
withdrawing the Board Motice of Change.

Implementation

6.1

Project Co must implement a required Low Value Change 80 as fo minimise any
inconvenience 1o the Board and, subject to paragraph 10.2 of 1his Section 2 {Low
Vafue Changes), wilhin the timescale spacified In the notlce given by Project Go
pursuant to paragraph 3 of this Section 2 (Low Valua Changas) (or agresd by the
paties pursuant to paragraph 5 of this Section 2 (Low Value Changes)).
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8.2

6.3

Paymend

Project Go shall notify the Board when it considers that the Eow Value Change has
hean completad.

il Projeet Go:

€.3.1 feils to give a nolice 1o the Board in accordanca with paragraph 3 of this
Section 2 {Low Value Changes) within fifteen (15) Business Days of the
date of the Board Change Notics; or

8.3.2 gives a nolice pursuant fo paragraph 3 of this Section 2 (Low Value
Changas) to which the Board has ohjected pursuant to paragraph 5 of
thia Seclion 2 (Low VYalue Changes) an any ground other than the ¢ost of
the Low Yalue Change, the parties have not reached agreement as 1o
how tha Low Value Change is 1o be implemented and the objection has
not bean reforred 1o the Dispute Resolution Procadure; or

B33 gives a notice pursnant to paragraph 3 of this Section 2 (Low Value
Changes) to which the Board does not object pursuant 1o paragraph 5
but then fais o fully implament the Low Value Change within ten {10
Businsss Days after the timescale specified In that nolice or agreed in
accordance wilh paragraph £ of this Section 2 (Low Value Changes),

thex, subject to paragraph 10.3 of this Section 2 (Low Value Changes), the Board
may notily Project Co that the Low Value Change Notice is withdrawn and,
following such notficetion, may procure the implementation of the Low Value
Changs whhout further recourse to Fralect Co, but the Board must ensure that the
Low Value Changs is carriad out in accordance with Good Industry Practice and to
the standards that would have appliad to Project Ce if il had implemented the Low
Yalue Changa.

Unless the Board notifies Project Ca within five (S} Business Days of receipt of a notice from
Froject Co pursuan to paragraph 6.2 above that the Low Value Change has not been
implamentad ko it reasonabla satlsfaction:

71

72

Project Co shall, whera the Low Value Change s implementad prior f0 ihe
Operaticnal Term, issue an invoice in respect of the costs of the Low Value
Change, which the Board must pay within 20 Business Days of receipt; o

Project Co shall, where e Low Valug Change is implemenied duing the
Cperational Term, include the costa of the Low Value Change in 1he next Monthly
Invoice submitled pursuant to Clause 34.2 of this Agreement kollowing complefion
ar implameantation of the relavan Low Value Changea and the amounts payable for
the Low Valus Changes shell be invoiced and paid in accordance with the
procedure described in Clause 34 of this Agreament.

Update of Catalogue and Small Works and Services Rataa
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2.1

8.2

B3

B4

From the Commencement Date the Catalogue shall be that set oul in Part 1 of
Appendix 1 to thiz Schadule Part 16 (Change Prodocol) and the Small Works and
Services Ratas shall ba thoss set out in Part 2 of Appandix 1 to this Schedule Part

16 [Change Frotocol).

Subject to paragraph 8.3 of this Sacton 2 (Low Value Changoes), the unit prices
and the Small Works and Services Rates set out in the Catalogue and the Smadl
Warks and Services Rates shall be indexed on each anniversary of the
Commancament Date for the change in RPI sinee the Commencameant Data o,
after the first Catalogue Review Date, since the most recant Catalogue Review
Date,

Cn the date which is twenty (20) Business Days befors each Catalogus Review
Dale, Project Co must provide the Board with:

5.3.1 a revizsed and updated Catalogue which:

(a) Includes in the Catalogue unil prices for any types of Low
Valug Changes which have occured ardd which the parties
considar are reasonably likely to rsoccur during tha life of tha
Project and any cther iypas of Low Valwe Changes as tha
parties may agree; and

b} includes time periods for the carrying out of aach listed type of
Low Value Changs, and

8.3.2 updated Small Works and Servicas Hates.

The unit prices and Small Works and Services Rales will be for the ensuing three-
year petiod following the Catalogua Review Data. The unil prices must represent
good value for money having regard to:

{a) prices prevalling for similar items in the market at the tims: andg

b} paragraph 4.2 ¢f this Section 2 {Low Value Changes).

The Small Warks and Services Ratés must pravida value for money with referenca
1o ralas prevailing for similar services in the markel at the time.

Within ten (10) Business Days of the submission by Project Co of the revisaed and
updated Catalogua and Small Works and Services Rates pursuant to paragraph
8.3 of thig Sectlon 2 {Low Value Changes), the Board shall confimn in writing
whether or nol it agreas that the revised and the updated Catalogue shaM
censlitute the Calalogue and the updated Small Works and Bervices Rabas shall
constitute the Small Works and Services Rates for the purposas ol this Agreement

from the relevant Catalogue Review Date;
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8.8

If the Board does not confirm ta Project Co that it agrees with the revised and
updaled Catalogue andior Small Works and Services Rates provided by Project
Co pursuant to paragraph 8,3 of this Section 2 {Low Value Changes), the parties
shaill meat and endeavour, in good faith, to agres any amendmenis to the
Catalogue and/er Srmall Werks and Services Ratas.  Any dispute in ralation te this
paragraph 8 may be referred by either party to the Dispute Resdlution Procedure.
The reviged and updated Catalogue and revised and updated Small Works and
Services Rates with such amendments as are agreed by the parties or datermined
uridey the Dispute Reseclulion Frocedure shall constitute the Catalogue and the
Emall Workz and Sarvicas Rales for the purposes of thie Agreement from the
relevant Catalogue Review Date.

Documentation and Monitoring

g1

g2

8.3

84

No due difigance {whaihar fundsr, legal, technical, Insurance or firancialy shall be
required in redation to Low Value Changes unless othenvise agreed betwaen the
parifes,

N changes shall be made to this Agreement or any Project Document as a result
of a Low Value Change, unless othenvise agreed between the parties.

Where &t Is agresd that an adjustment of the Annual Service Payment is required
in respact of a Low Value Changs, the Financial Mods| shall be adjusted to give
effect to such Low Value Changes once sach Contract Year on a date to be
agpeed between the partiss and all relevant Low Value Changes that have
occurred sincs the preceding such adjusiment shall be aggregaied together Into a
single cumulative adjustment in accordance with Section 6 (CGhanging he
Financial Model) of this Schedule Part 16 (Change Frefocol).

Project Co shall keep a record of all Low Value Changes processed, comploted
and outstending and shall provide the Board with a copy of that record whenevar
regsonably required by the Board.

Dlgputes

101

102

10.3

Any dispute conceming any mattsr referred w In this Section 2 (Low Value
Changes) may be referrad by aither party to the Dispute Resclution Procadurs.

Project Go shall not be obligad to implement the Low Value Change until any
dispute has baen detewrnined except that where such dispute concems only the
cost of a Low Value Change, unless the Board otherwise directs, Profect Co must
continue to carry out or Implement the Low Value Change within the prescribed
timescals notwithstanding the dispute.

The Board is not entilled o withdraw a Board Change Motice and procure
imptementation o a Low Vaiue Change in tespect of which there is a dispute thal
has been refered to the Dispute Resolulion Procedurs, unless that dispute has
been determinad in its faveur and Frojsct Co has not confirmed to the Board in
writing within fiva {5} Business Days of tha date of the dstermination thal it will
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implement and carry out the Low Value Change in accordance with the
determination.
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SECTION 3

MEDIUM VALUE CHANGES

Medium Value Changes

1.1

1.2

If the Board requires a Medium Value Change, it must serve a Beard Change
Nolice on Project Co in accordance with paragraph 2 (Medium Vafue Change
Nofice) of this Section 3 (Medium Vaklie Changes).

Project Co shall be entilled to refuse a Medium Value Change {hat:

1.24

122

123

1.2.4

1.2.5

1.2.6

recuires the Works andfer the Services to be performed in a way that
infriinges any law or is Inconsistent with Good Industry Practice;

wolld causs any Necsssary Consent to be revoked (or would raquire a
new consent to be gbtained or any exisling Mecessary Consent o be
amendad which, after using reasonable effors, Project Co has been
unable to obtain;

would materially and adversely affect Profect Co's ability to deliver the
Works andior the Services {(excapt those Works and/or Sanvices which
have Deen specitied as requiring 1o be amendad in the Board Change
Notice) in a manner nol compensated for pursuant to this Section 3
{Meadivm Value Changes),

would materially and adversely sffect the hesallh and safety of any
paErson;

would, if implemented, materially and adversely change the nalure of the
Project {including its risk profile}; or

tha Board dees not have the lsgal power or capacity to require
implementation of,

Medium Yalue Change Nolice

2.4

A Board Change Notice for & Wedium Veloe Change must:

214

2.1.2

state thal it refers 10 & Madium Value Change;

gel out he change in the Works or Senfices or the additional worke or
senvices requirsd in sufficient detail 19 enable Prajed Co to calcuiate and
provide the Estimatad Charge in Project Costs i accordance with
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22

28

2.4

2.5

28

paragraph 3 (Comractor's Estimate) of this Section 3 (Medivm Vaiue
Changes);

2148 sat out whather, in respect of any additional lacikies, Project Co is
expected io provide faciiities management services and filecycle
maintenance services in respect of such additional faciliies; and

2.14  set out the timing of the additional works or senvices required by the
Board,

Within fifteen (15} Business Days of racelpt of the Medium Valus Change Hotice,
Praject Go must notify the Board in writing:

221 whether it considers that it 15 entitled to refuse the Medium Value
Change on any of tha grounds set out in paragraphs 1.2.1 to 1.2.8 of this
Section 3;

220 when it will provide the Estimate to the Beoard bearing in mind the
recuiremant in paragragh 7.2.2 of thls Section 3; and

223 s estimate of the Third Party Costs that & will incur o prepare the
Estimaio.

If Projact Co notifies the Board that #t considers that il is entitled to refuse the
Medium Value Change gn ang or more of the grounds set ol in paragraphs 1.2.1
o 1.2.6 of this Section 3, then unless tha parlies otherwise agree, the Board shall
be deemed 1o have withdrawn the Board Motice of Changs if il has not réferred the
mattar to ther Dispute Resolution Procedurs within twenty (20) Businass Days of
receipt of Froject Co's notice.

If the Board considers that Frojecl Co's proposed time for providing the Estimale is
et reasonable, the parties shall endeavour to agree the time, failing which the
matter may be referred to the Dispute Resoluticn Frocedure.

If the Board considers that the Project Co's estimate of Third Pary Costs 1o
prepare the Estimada is not raasonabla, the paries shall endaavour 1o agree the
same, failing which the matter may be referrad to the Dispute Resolution
Procedure.

it any matter iz referred tc the Olspulte Resclulion Procedure pursueni to
paragraph 2 (Medium Value Change Notics) of this Sectioh 3 (Medlum Valus
Changes), the time for Project Co to provide the Estimate shall be counted from
the date of detanmination of that dispLite if tha dispute is deletmined in Projact Co's
favous,

Contractor's Estimate
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As soon as reasonably practicable andd [n any event within the time pertod agreed or
determined pursuant to paragraph 2.4 of this Seclion 3, Project Co shall deliver 1o the Board
the Eslimale.

The Estimate musi contain:
3.1 a detailed timatabls for implemeantation of the Madium Value Changs;
32 any raquirement for relief from compliance with obligations, including the

obligations of Project Co to achieve the Actual Completion Date by the Completion
Date and to mest the requirernents set out in the Board's Construction
Roquirements and/or the Seyvice Leval Spadification during the impkrmentation of
tha Medium Yalus Change,

33 an oulline of the proposed design salulion and design, including an appropriate
analysis/isk appralsal and, to the extent ralevant, the Impacl oh whole life
costings.

34 any impact on the provision of the Works andfor the Services;

35 a value for money justification for any praposed change 1o the quality of the works
or the sarvices comprisad in the Medium Value Change as compared to the Works
and the 3avices;

248 any amendment requirad to this Agreement andior any Projeel Document as &
result of the Medium Value Change;

a7 any Estimated Changé in Project Costs that results from the Medium Value

Change;

3.8 any Capital Expenditure that is required or no longsr required as a result of the
Medium Value Change;

349 amendments 1o existing Mecessary Gonsents thal ars required;

210 a payment schedule for any Capial Expenditure required to implement the
Change, basad on milastonas where relevant,

3.11 costs and datalls of (|} any other approvals requirad andfor due diligence parmittad
pursuant to paragraph 12 of this Section 3 {Mediunr Value Changes); and (i) any
Third Party Cosls;

312 the method of implementation and the proposed methoed of certification of any
construction aspects of the Medlum Value Change, i not coverad by the
procadures spechiad in Clause 13 (Programme and Dates for Completion): and
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3.13

any other information requested by the Board In the Board Change Nolice.

iogether the "Estimate”

Cosling of the Estimale

In cakeulating the Estimated Change In Project Costs and/or the Capital Expenditure for the
purpeses of Ihe Estimale, Project Co shall apply the fellowing principles wherever
applicabde:

4.1

4.2

4.3

urlese the Board's requiraments for the Medium Value Change spaclfy a difforont
quality as compared to tha Works:

4.1.1  the unit cast of any construction or installation works or associated
preliminarias {sxcluding any temporary or demolition works, professional
fees, contingancies, overhgads and profit margins} required 10 implement
the Medium Value Change is the aquivalent unit rale set out in Parl 9
(Unlf Gost for Canstruetion or Installation Cogie) of Appendix 2 of this
Schadule Part 16 {Change Protoco)), uplified using the DTl Pubses index
for congtruction cost inflation in the petlod hetwesn the Commencament
Pate and the date the Madium Value Change is 10 be commenced;

4.1.2 any lifecycle replacemsnt and maintenance associated with adulitional
works {or changes to the Works; are consislent with tha lifecyds and
maintenance profile of the Fadlities envisaged in Bection 4 {Profect Co's
Proposals) of Schetdula Part 6 (Conslriction Mattars) including {without
Iimitation) in tsmms of the replacament cycles for aquipmant, provided
that FProject Co must reflect improvements in technology that can
optimise Whole Life Gosts for the Beard; and

413  the unit costs to be applied 1o the pricing of lifecycle replacement and
maintenance is the equivalent unit rate set out in Part 2 {{Unil Cosis of
Lifecycle Mainfenanea) of Appendix 2 of this Schedule Pant 16 {Change
Frotocal) {indeax linked);

any professional fees, contingencies, overheads and/ior profit margins 1o be
charged by any consultant, sub-contractor or supplier in respect ol construction
and/or installation andfor lifecyde and/or service provision for the Medium Vabie
Change are the equivalent rates set cul in Part 3 (Consulfant, Sub-confracior or
Supplier Fees) of Appendix 2 of this Schedule Part 16 (Change Profocal), or i the
prolessional fess, contingencies, gvarhaads and profit marging baing charged by
consultants, sub-confraciors andfor suppliers in current market conditions have
changed signilicantly Trom those set out n Fart 3 (Conswilant, Sub-contracior or
Supplier Feest of Appendix 2 of this Schedule Part 16 {Change Protocol), such
olher rates as tha parties agras or falling agrasment as may be determined undar
tha Dispuie Besolubion Procedure as being consisten! with thoge chargad in
cunent manket conafions;

unless the Boards raguirements for the Medium Value Change specify a diffarent
quality than required by the Service Leve| Specification, the unit cost of any
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4.4

4.5

extension of, or change to, any Servica (sither In scope or arsa), taking inte
account the capacity ol existing labour resourees, is consistent with the squivalent
unit rata set out in Part 4 of Appendix 2 to this Schedule Part 16 {Change
Prolocol),

odher than as referred 1o in paragraphs 4.1 to 4.3 of this Section 3 (Medivm Value
Changes) no charge shall be made in respect of Project Co's time, or that of any
Project Co Party spent processing, managing or monlioing the Medium Valua
Change (and no additional mark up or managament fee shall be applied by Project
Gol; and

where aspects of the Medium Value Change are not addressed by paragraphs 4.1
to 4.4 of this Sec¢tlon 3 (Medivrn Valve Changes), thay shall be cogled on a fair
and reasonable basis rellecting the then current market rates.

Standards of provision of the Estimate

In providing the Estimate Project Co must:

5.1

9.2

53

54

use reasonable endeavowrs to oblige its Sub-Conlraclore to minimise any increase
in costs and maximisa any raducion in Gosts;

demonsirate how any Capital Expendifure to be incumed or avolded i3 being
measuwrad in a cost eflective manner, including showing that when such
expenditurs is incurred, reaeonably toraseeable Changes in Law at thal ima have
kaen taken into account; and

demonatrate that any expeanditure that has been avoided, which was anticipated to
be incurred to replace or maintain assets thal have been affected by the Medium
Valug Change concemed, has baen taken inte account In the amount which In its
opinian has resulted or is required under paragraphs 3.7 and/or 3.8 of this Section
3; and

provide writlen evidence of Project Go’s complience with paragraphs 5.1 1o 5.3 of
this Section 3.

Detarmination of the Estimate

As so0n as practicable after the Board recsives the Estimate, the parties shall discuss and
endeavowr 1o agree the contents of the Estimate. [|f the parties cannot agres on the
contents of the Estimate, the matler may be referred by eilher pardy 1o the Dispute
Resolution Procedure to determine i the Estimate represenis a fair and reasonable
approach to Implementing the Medium Value Change in all respects,

Confirmation or Withdrawal of the Medium Vale Change Notice
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7.1

7.2

As soon as practicable after the contents of the Estimate have been agresd or
otharwica determinad pursuant to paragraph € of thie Section 3, the Board shall:

711 cenfirm in wriilng to Project Co the Estimate {(as modilied); or

7.1.2 withdraw the Board Change Netice.

If, in any Coniract Yeer, the Board has either not confined an Estimate (as
modified, il applicable) within twenty (20} Business Days of the confents of the
Estimate having been agreed or delermined in accordance with the toregoing
provisions of this Saction 8 or has withdrawn a Board Change Nodice for a Madium
Velue Change on three or more occasions, then the Board shall pay to Project Co
on the third and each subsequent such occasion in that Contract Year the
reasonable additionad Third Party Costs incured by Project Co In prepardng the
Estimate provided that:

7321 Project Co has used all reagonable endaavaurs 10 submit a raasonzbly
priced Estimate; and

722 Project Co made avallable to the Board, with the Estimate, a cost break
down of Third Parly Costs incurad by Project Co to prepare the
Estimate, which shall be congistent with the estimate of such costs
approved by ihe Board pursuant 1o paragraph 2.5 of this Seaction 3.

Implementaticn of e Medium Value Change

81

82

8.3

When the Board has confirmed the Estimate in accordancs with paragraph 7.1 of
this Section 3, Project Co shall, subject to Project Co obtaining all new or
amended Necessary Consants thal ara required and have not alresdy been
obtained, implemeant the required Medium Velue Change in accordance with the
Estimate. Whara an extension of time has besan agreed as part of the Estimate
the Complefion Date shall be extended as agresd in the Estimate.

Project Co shall notify the Board when it considers that the Medium Value Change
has been completed.

8.34 Project Co fails to provide a response pursuant to paragraph 2.2 of this
Secton 3 within filean (15} Business Days of ihe dale of the Medium
Valug Change Notice, or

8.3.2 Project CGo fails to provide an Estimate in accordance with paragraph 3 of
this Section 3; or

8.3.3 the Board has confirmed an Estimate but Project Co fails to fully
implament the Medium Yalue Change within fen {10) Business Days
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Bl

12

after tha expiry of the lime for mplemesnting the Mediam Value Changs
sot out in the Estmale Low Value Change (as such tims may be
axtondead for any delay that is, or is equivalent to, a Delay Evant);

then, subject to paragraph 14.3 of this Section 3, the Board may notify Project Co
that the Medium WValue Change MNotice |s withdrawn and, following such
notification, may pracure the implementation of the Madium Value Change without
furthar recourse 1o Project Co, but the Board must ensura that the Medium Value
Change is carred oul in accerdance with Good industry Practica and fo fhe
standardzs that woulkd have applied to Preject Co it il had implamenied the Madium
Value Change,

Certification of the Madium Valus Changs

9.1

9.2

Whera the Madium value Changs iz implementsd &t the Facillies before the
Actuai Complation Date, the procedure set out at Clause 17 {(Pra-Complelion
Commifssioning and Complelion) shall apply to the Medium Yalue Ghange al ihe
game time as it applies to the orlginal Works.

Where the Medium Valus Change is implamented at the Facillties after the Actual
Completion Date, and constihutes additional works, the procedurs set out and
agreed in the Eslimate for cerlifying the completion of ths Medium Valua Change
shall apply to determine whether the Madium Value Change has bean compialed
appropriataly.

Method of Payment of Board Contribution

10.1

10.2

Prgject Co ghall inyoice the Board for Capital Expenditure Incurred by Project Co
to implement a Msadium Value Changs according to the payment schedule sat out
in the Estimate as refarrad to in paragraph 3.10.

The Board shall make a payment to Project Co within fifteen (158) Business Daye
of receipt by the Board of Invoicas presaented to the Baard (complete in all materal
respects) in accordance with paragraph 10.1 of this Segtion 3 accompanied by the
relevant evidence {where applicabla) that the relevant part of tha Medium Yalue
Changs has boon canmied out,

Adjustment to Annual Service Payment

Any adivstment to the Annual Service Payment That i necessary dug to he inplemaniation
of a Medium Valuge Change shall be calculated In accordance with Section & of this
Schedule Part 16 (Change Profocoh.

Dus Diligancas

121

Project Co shall procure that the Senior Lendars shall ned:
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13

14

12.2

12.3

12,1.1  {in any event) withhold or dalay any consents that are requirsd pursuant
to the Senior Financing Agraements 1o a Medium Value Change other
than on the basis that the Senior Lenders, acling pursuant 1o the larms of
the Senior Firancing Agreemeants, reasonably believe that one or more
of the circumstances set outin paragraphs 1.2.1 to 1.2.6 of this Secticn 3
apply; or

121.2  carry out any dus diligence (whether fundar, lagad, techrical, Insurance
or financial) in relation o the carrying out of any Medium Value Changs
unless either (i} the Medium Value Change in gueshion would result in an
adjustment to the Anhual Sarvice Payment that, on a fudl year basis, i in
excess of one percent (1%} of 1he Annual Service Paymenl in the
relevant Contract Year or (i) the Senior Landers, acting pursuant to the
terms of the Senior Financing Agreernents, reasonably belisve thal one
or more of the circumstances set out in paragraphs 1.2.1 o 1.2.6 of this
Section 3 apply.

Where not prohibitad by paragraph 12,1 of this Section 3, the Senior Lenders may
cany out lagal, financial, insurance andior technical due diligenca on any proposal
for a Medium Value Change. In the event that such due diligenca is parmitted and
required, the parties shall agree a budget for the due diligence not exceeding 5%
of the overall valus of the Madium Vakls Changs n question unless the parties
{acting reascnably) agree otherwise. Any costs incumed by Project Go as a result
of the Senior Landers due diligence shall be reimbursed by the Board following
agreament or determination of the contents of the Estimate within ten (10)
Business Days of Prolect Co submitting an Invoice for and evidence of such costs,
subject to the invoices being in accordance with the agreed budget.

It is acknowledped that Changes (particularly whete they involve a change to the
Works or the Facilikes) may require authodisation from the insurers under the
Required Insurances. Preject Co shall nolifty the relevant insurance broker
Immeadiataly upon any material Medium Value Change being agreed (matsriality
balng judoed in ralaiien to the size and nature of the scapa of the Medium Yalua
Change).

Project Documentaticn

131 Unless the parties othemwise agrea, no changes o the Project Documents shall bea
made as a result of a Medium Valee Change.

13.2 Profect Co shall, no later than one (1] month following completion of & Medium
Value Changs, update the as-bullt drawings and the epearating and maintenance
manuals as necessary o reflact the Madium Value Chanpe.

Disputes

14.1 Any dispute conceming any mattar refarred to in this Seclion 3 may be referved by

either party to the Dispute Resolution Procedure.
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14.2

14.3

Project Co shall not be obliped to implament the Medium Value Change until the
disputa has baen detenmined.

Tiw Board is not entifed to withdraw a Board Change Molice and procurs
implementation of a Maedium Value Change in respect of which there is a dispute
that hag haen referrad 10 the Dispute Rasolution Procedure, unless that digpute
has been datermined in its favour and Project Co has nod confirmed to he Board
in writing within five (E) Businass Days of the date of the detarmination that it will
implement and camy cut the Medium VYalug Change in accordance with the
determination,
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SECTION 4

HIGH YALUE CHANGES
High Value Changes
1.1 If the Board requires a High Value Change it must serve a Board Change Motice
an Project Co in accordance whh paragraph 2 of thiz Sectlon 4 (High Vatue
Charigas).
1.2 Project Co shall be entitled to refuse a High Value Change that;
1.21 requites the Works and/or the Services to be performad in a way that
infringes any law or is inconsistant with Good Industry Practics;
1oz would cause any Necassary Consent to be revoked {or would require a
new consent to be obtained to implement the relevant change in the
Works and/ar the Services which, after using reasonabls efforts, Project
o has been unable to oblain);
1.2.3 would materially and advarsely affect Project Co's ability to daliver the
Works andior the Services (axcept those Works andior Services which
hava been specified as requirlng to¢ be amended |n the High Valua
Change Motice) In a manner not compensated pursuant to this Section 4
{High Yalue Changes);
124 would materialy and adverssly afect the health and safely of any
person;
125 would, if implemented, malerially and adversely change the nature of the
Project {inciuding its risk profile);
126 is the gubjact of a High Value Change Notica thal cannat reasonably ha
complled with
127 the Board does not have the lagal power or capacity 10 reguire
implemertation of; or
128 would it implementad adversaly affect the enforcaability or pricrity of tha
security held by or on hehalf of the existing Senior Lenders.
High Value Change Notice
24 A Board Change Nollze for a High Vatue Change must:
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2.2

2.3

214 staie that is refers to a High Valug Change;

21z set out the maximum available capital andfor revanue the Board is able
to commit to that High Value Change (the “Target Cosl™);

213 idenlify any requirements of the Board ihat must be satisfied as part ol
the High Value Change Proposal {he “High Value Change
Requiraments”); and

214  icentify how the Board wilt assess whether the High Value Change Stage
2 Submission offers it value for monay.

The parties may agree written protocols with express reference to this Seclion 4
(High Value Changss} which explaln or clarfy any aspects of the High Value
Change approval procedure sel oul in this Section 4 {High Value Changes) and
such protocols shall be read as it incomporated Into this Section 4 (Righ Vafue
Changes) (including acceleratad procaduras with reduced requiramesnts 1or High
Value Changes of rstativaly low valuas).

The partias must:

234 within five {(3) Business Days of receipt by Project Co of any High Yalue
Change Motice, discuss and reviaw the naturs of the High Value
Change, including a discussion as to which of the flerns set out
paragraph 3.4 o this Seclion 4 (High Value Changes) are appropriate to
be included within the High Value Change Proposal; and

232  within fiva (5} Business Days of & High Value Change Proposal
becoming a Stage 1 Approved Project, discuss and review the nature of
the Siage 1 Approved Project, including a discussion ag to which of tha
items set out in paragraph 4.3 of this Seclion 4 (High Valus Changes)
are appropriata to be included within the High Valus Change Stage 2
Bubmigsion.

3 High Value Change Proposal

31

Project Go must notlfy the Board in writlng as soon as practicables and in any event
within fifteen {15) Businass Days after having received the Soard Change Notice
for a High Value Changa if it considars that any of the circumstances seot out in
paragraphs 1.2.1 {6 1.2.8 of this Saction 4 {High Vaiue Changes) apply. 1 no such
notice iz served, Project Co must {within thirty {30) Business Days alter having
received the Board Changs Nolica} either:

310 submit a High Value Change Proposal 1o the Board; or

312 notify the Board as to when the High Value Change Proposal will be
provided to it {provided that FProject Co shall use all reasonable
endeavours to obtain afl tha information that it requiras, expeditiously).
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3.2

33

3.4

If Project Co netifies the Board that it considers that one or more of the grounds
set out in paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value Changes) apply,
then unless the parties otherwise agree, the Board shall be deemed to have
withdrawn the Beard Notice of Change if it has not referred the matter to the
Dispute Resolution Procedure within twenty (20) Business Days of receipt of
Project Co's notice. If the matter is referrad to the Dispute Resolution Procedure
the time for Project Co to previde the High Value Change Proposal shall be
counted from the date of determination of that dispute if the dispute is determined
in Project Co's favour.

if the Board considers that Project Co’s proposed time for providing the High Value
Change Proposal is not reasonable, the parties shall endeavour to agree the time,
failing which the matter may be referred to the Dispute Resolution Procedure.

Uniess Project Co has submitted a High Value Change Proposal in accordance
with paragraph 3.1.1 of this Section 4 {High Value Changes), Project Co must
deliver to the Board the High Value Change Proposal as soon as reasonably
practicable and in any event within the time period agreed or determined pursuant
to paragraph 3.3 of this Section 4 (High Value Changes). Unless the parties agree
otherwise, a High Value Change Proposal will contain at least the following
information in sufficient detail 1o enable the Board to make an informed decision
under paragraph 3.6 of this Section 4 {High Value Changes).

341 a description of the High Value Change, with evidence of how the High
Value Change meets the High Value Change Requirements;

342 an outline of the proposed building solution and design including an
appropriate analysis/risk appraisal of, in each case to the exteni relevant
{if at all), the preferred investment solution contemplated in terms of new
build, refurbishment, whole life costings;

343 the Change Management Fee for the High Value Change, which shall be
a capped fee caiculated in accordance with paragraph 10 ct this Section
4 (High Value Changes);

344 details of the third party activity likely to be required by Project Co in
developing a High Value Change Stage 2 Submission together with a
budget {or budgets) for relative Third Party Costs;

345 an estimated programme for submission of the High Value Change
Stage 2 Submission and for the implemsentation of the High Value
Change;

346 any reguirement for relief from compliance with obligations, including the
obligations of Project Co to achieve the Actual Completion Date by the
Completion Date and meet the requirements set out in the Board's
Construction Requirements and/or the Service Level Specification during
the implermentation of the High Value Change;

347 any impact on the provision of the Works and/or the Services;
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348 any amerndment required fo this Agreoment andfor any Project
Document as a result of the High Value Change;

3.4.9 any Estimated Change In Project Costs that resulls from the High Value
Change:;

3410 an outling of how Project Co proposes to finance any Capilal
Expenditure required for the High Value Change,

3411  PFmoect Co's suggestad payment schadule for any Capital Expeanditure ta
be fncurred in implementing the Change that is o be berne by the Board,
bassd on milestones where relevant,

3412 any new Necessary Consents and/or any amendments B0 sxisting
Mecassary Consents which are raquirad,

84153 costs and details of any other approvals required or due diligence
permitted pursuant to paragraph $4 of this Section 4 (MHigh Value
Changes).

34.14 the propesed mathod of certification of any construclion or operaticnal
aspects of the Works or the Services required by tha proposed High
Value Change if not covered by the procedures spacified in Clause 17
{Pra-Completion Commiasioning amd Campieliony; and

3.4.15 a value for money assessment explaining why Project Co's proposals
represent value for money taking into account both the proposed Capits)
Cost and Whole Life Cost.

3.5 Liaizon betwaeen Project Co, the Board and relevant end users

In dewsloping a High Value Change Proposal Project Co must liaise with the Beard and
relevant end users {being such persons or organfsalions as Project Co in cansultation with
he Board considers appropriate). Tha Board must provide Project Co with such informeation
about its requirements as Project Co reasonably requires and must assist Project Co In the
review of any draft degigns in ralation to the High Value Change Proposal. Any and all
information and ofner input or feedback provided by the Board Yo Project Co, uniogs
expresgly staled otherwise by the Board, will be withom! warranty and wil be provided
withaut prejudice to the Beard's righils under this Section 4 (High Valve Changes).

3.6 Consideration of a High Value Change Proposal by the Board

The Board will congider in good faith each High Valwe Change Proposal put forward by
Froject Co and the Board will not unreasonably withhold or delay its consent to a High Value
Change Froposal. If, asting reasonably, the Board finds that any material aspects of the
High Yalue Change Proposal are unsatisfactory 1o it, It shall notify Project Co of the same
and offer reagonable assistance to Project Co to enable it to revize and resubmit the High
Valua Change Proposal as soon as reasonably practicable.
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a7 Ecard response 10 a High Value Change Propoaal

If the Board spproves a High Value Change Proposal {incdluding any revised High Value
Change Proposal resubmitted pursuznt to paragraph 3.5 of this Section 4 (High Valug
Changas)), then it shall be a "Stage 1 Approved Froject™ or be referred (0 as having
received "Stage 1 Approval®, as the context requires.

3.8 Froject Co not entitled to dispute non-approval

Project Co shall not be entitlad to refer any dispute noncetning the Board's fallure to
approve g High VYalue Changse Proposal te the Dispute Resolulion Precedure,

Stage 2 Submission

4.1 Development of a High Value Change Stage 2 Submission

41.1 Within ter {10) Business Days ol a High Value Change Proposal having
become a Stage 1 Approved Project, the parties shall sesk 1o agrea the
ime peried within which Project Co must develop the Stage 1 Approved
Project into a detailed submission (the “High Yakia Change Stage 2
Submission™). If tha parties are unable 1o agree a reasonable time
period for such submission any dispute may be referred to the Dispute
Resolution Procedure,

412  Following agreement or detarmination of what is an appropriate time
period for submission by Project Co of the High Valua Change Stage 2
Submission pursuant to paragraph 4.1.1 of this Sestion 4 (High Value
Changes), Project Co shall proceed regularly and diligenily to produce
and submit the same to the Board within the agreed or chatarmined time
pericd,

4.2 Llalson belween Project Co, the Ecard and relevant end users

In developing & High Value Change Stage 2 Submission Project Co must confinue to fiaise
with the Board and refevant end users (being such persons of organisations as the Board in
congultation with Project Co considers appropriate]. The Board must provide Project Co
with such information as to its requirements as |3 reasonably necessary to enable Project
Co to submil a full and complete High value Changa Stage 2 Submisslon and any such
cther information as Project CGo may reasonably require and musl assist Project Co in the
review of amy draft designs in relation tc the Stage 1 Approved Project and in the
developmerd of other aspects of the High Value Change Stage 2 Submission {but not where
this would imvolve the Board incurring additional material expense). Any and all infformation
and othsr input or feadback provided by the Board 1o Project Co will ba withaout warranty and
will be providad without prajudice ter ihe Board’s rights undar this Section 4 {High Vaiue
Chargesy.

4.3 Gontent requiremeants in relation ta a High Value Change Stage 2
Submilzsion
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Save whers the parffes agree otherwise, In relation to the relevant Stage 1
Approved Project, Project Co shall procure that 4 High Vale Change Slage 2
Submissicn includes (but not be limiied o)

431

432

4.3.3

4.3.4

4.3.5

438

43.7

4.3.8

43.9

4.3.10

draftis) of the relevant Project Document(s) identitylng (if relevanty any
material changes or amendments proposaed In respect of the relevant
Stage 1 Approved Project, together with the reasons for any such
changes or amendments proposed and including ful detalls of which
provigions of the relavant Project Documeants will apply o the High Value
Change 30 that it I8 implementad in equivalent manner and to an
equlvalent standard as required in respect of the Works andfor Services
as appropriate; '

detaited desion salutions (o RIBA Level D);

appropriale plans and drawings:

relevant detailed planning permigsions and any ofher relevant planning
approvals and Necessary Consents (or such leaser conflrmation or
Informaticn in relation to planning as rnay be agreed with the Board):

a proposed revised Financial Model including the detailed price
astimates for the Stage 1 Approved Project;

an explanation {logether with appropriate supporling evidence) as fo why
the High Value Change Stage 2 Submisslon meets the Approval Criteria
{as defined in paragraph 7 of this Ssction 4 {(High Value Changes));

confirmation {or detallz of any raquestad varfations 10 (with supporting
justiilcation)) of the Chanpe Management Fea refemed n paragraph
3.4 3 of this Section 4 (High Valkie Ghanges);

he proposed method of cerificalion of any construclion aspects of the
High Value Change, il not covered by the procaduras specifiad in Clause
17 [Pre-Complstion Commissioning & Complstion);

a value for money assessment explaining why Project Co's proposals
reprasant vaiue for mondgy taking inte account both the proposed Capital
Cost and Whole Life Cost;

a fimetable and method statement setling out how the relevant High
Value Change will be deliverad, which shall include (but not be fimited 10)
in so far as ralevant:

{a) proposals for the seffective managemem of the building
programme;
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(b} not used;

(o) an assessment as to tha savings to be generated by the High
Value Change, particulardy on stafl costs and  lifecycle
replacement and maintenange and operation of Services;

{d) details of the Sub-Contractors fogether with evidence and
oxplanation of the value kesting underaken by Project Co in
ralation to tha High Yalue Change;

(e} a completed risk register showing the potential risks identified
in refation to the delivery of the High Valus Change the
oscurrence of which are capable of adversaly affaciing the time
for complation, cost and/or fuality of the projsct, the probabiity
of such risks ooccuning and a financial estimate of the most
likely consequences of each risk accuring logether with the
prioritisation of gll continuing risks and an action plan in respect
of, and risk owners for, all risks pricritised as serious risks:

4311 any surveys and investigalions and associated reports that are
raasonably necessary 1o ascertain (in relation to Changes involving the
construction of additional buildings) information as o the nature, lacation
and conditien of the relevant land (including hydrological, geologlcal,
geotechnical and sub-surface conditions) together with [nformation
refating 1o archasological finds, areas of archaedlogical, scientihc or
natuval intevast and (in relation to the refurhishment of any exieting
buildings) informaticn on the condition and quality of exisling structures
and, In particular, the prasence of any latent defacts.

Co-operation of the Board
4.4 The Board will co-operate with Project Co in relation to any High Valug Change

Stage 2 Submission being developad by Prajact Co, incleding (withodt limitation)

promptly providing:

441 writien confirmation of the Target Cost and/or High Value Change
Requirements and any change to such Target Cost andfor High Value
Change Requirameants; and

442 ary information raascnably requived by Project Co 1o enable it to salisly
the requirements of paragraph 4.3 o this Seclion 4 (High Vake
Changes).

5 Time pariods for approval
5.1 Each High Value Change Propesal and each High Value Change Stage 2

Submission shall be valid for a peried of three (3} months from the date of s
submission by Project Co.
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5.2

i by the erd of the three (3) month pardod referred io in paragraph 5.1 of this
Section 4 (High Valwe Changes) the Beard has not:

5241

§2.2

in relalion to & High Valse Change Proposal, approved ar rejected thak
High Value Change Proposal In accordance with the procedures set out
in this Saction 4 {Higih Value Changes):

fa) Project Co shall ba emtitled to withdraw the High Value Changs
Praoposel; and

{7]] Project Co shall not be entited 1o any coats relating to the High
Value Changs Proposal unless the Board has either not
respondad 1o the High Valus Change Proposal and/or is |n
material breach of ils obligations in paragraph 3 andfor
paragraph 4.4 of this Section 4 in which casa paragraph 8.5 of
this Section 4 (Migh Value Changes) shall apphy.

In refatlon to a High Valug Change Stage 2 Submission, approved or
rejecied that High Valug Changs Stage 2 Submission in accordance with
the precedurss sal out i this Section 4 {High Value Changes) (or has
nat given any natification of the Board's rezponse to the High Value
Change Stage 2 Submisslon of has given writlen notice 10 Project Co
withdrawing or cangelling the High Value Change to which the High
Valug Change Stage 2 Submission relates) then the High Value Change
Stage 2 Submission shall be deemad to have been impraperly rejected
b the Board and paragraph 8.5 shall appy.

& Ghanges to the High Value Change Requirements or Approval Critesia

6.1

K the High Value Change Requirements ¢r Approval Crileria are subject to any
material varialion in redation to & High Vale Change by the Board after the High
Value Changa Proposal has besn submittad then:

6.1.1

6.1.2

Project Co and the Board shall megotiate in good faith as to the
implicatisnsg on the High Value Change Proposal o High Value Change
Stage 2 Submission (as the case may bep and shall zeck to agres
changes thereto 10 accommodate the variation {including any change o
the Target Cost andior to The Change Management Fee);

if agresment has not been reached pursuant 10 paragraph 6.1.1 of this
Section 4 (High Valus Changes) within bwenty (20} Business Days (or
such knger paricd as the partles may agree) then:

(a) Project Co shall ba sntiled by notice in writing to the Board to
wilhdraw the High Valus Change Froposal or the High Value
Changa Siage 2 Submission {as the case may bz} and to be
pald 1ha Incurred Change Manegement Fee with the
Calculation Date being the date of the vardation netified by the
Board; and
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7 Approval Criteria

7.1

81.3

ib) the Board shall not be entitked 1o procure the High Value
Change withowl issuing a new Board Change Motice far the
High Valus Change and complying with the procedurs in this
Saction 4 (Aigh Valua Changes) In relalion to thal High Value
Change.

The Board may, &t any time, give nolice in writing to Project Co that |t
proposes ta cancel a High Valus Change without completing the process
set aut in this Section 4 (High Valire Changes) in which case the Board
must pay Project Go the Incurred Change Manageament Fee in respect of
the cancelled High Value Change with the Caloulation Dale being the
date of such notice,

For the purposes of this Section 4 {Righ Valve Changes), Approval Criteria means
the c¢riteria against which any Stage 1 Approvad Project is fo be judged by the
Beoard in dedarmining whether it achisves Stage 2 Approval. The criteria are:

711

712

7.1.3

714

715

whether the costs of the Stage 1 Approved Profect ara within the Target
Coat notiflad to Preject Co by tha Board,

whethsr it has besn dernonsirated that the Stage 1 Approved Praject
providos value for money assossed in accordance with the maeasurss
iantiffied by the Board in acrordance with paragraph 2.1.4 of this
Section 4 {High Value Changes),

whether the Board, acting reasonably, ks satisfied that the High Value
Changs Slage 2 Submisslon meets the High Value Change
Raquiraments;

whethar any matarial changes or amandmenls to the relevant F'm_]ect
Document(s) as detaded pursuant to paragraph 4.3.1 of this Saction 4
(High Value Changes) are acceptable to the Board, acting reasanably;
and

whether the High Value Change Stage 2 Submission containg all the
information required pursuant to paragraph 4.3 of this Section 4 (Migh
Vaiue Changes) [or as vtharwise agreed by the parties).

B Submission of the High Value Change Stage 2 Submission to the Beard and
consideration of that submission by the Board

8.1

The Beard will consider in good falth High Value Change Stage 2 Submisslons
submitted by Project Co and the Board will net uhreasonably withhold or delay ils
consant to a High Value Change Staga 2 Submission. The Board is antitled to cafl
for such resgonable informetion and agsistance ag th considers appropriate to
enable it to decide whether the High Value Change Stage 2 Submission meets the
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8.2

Approvel Criterla. Project Co must reply promptly to all such requests for further

information and assistanca.

As soon as reasonably practicable aftar the submission to it of a High Valus
Change Stage 2 Submission (including any revised High Value Change Stage 2
Submission re-submitted by Project Co) the Board must give written nollce of
whether i

8.2

8.22

approves the relevart Gtage 1 Approvaed Project {in which case the
Staga 1 Appraved Project will ba refarred ta as having received *Stage 2
Approval" or as baing a "Slage 2 Approved Project” or an "Approved
Project” as the context requires); or

rejocts the Stage 1 Approved Project:

(&)

()

on the graund that the High Yalue Chanpe Stage 2 Submlssion
in relaiien © the relevan! Skage 1 Approved Project has failed
to mest ane or more of the Approval Criteria (except as
relerred 1o in paragraph 8.2 .2(b)(i} or paragraph 8.2.2{h){ii)), in
which case (subject to resubmission under paragraph 8.2.3)
paragraph 8.3 shall apply;

()

("

{ili}

because, as a result of any changs 1o the Target Cost
referred (o in paragraph 2.1.2, the Stage T Approved
Project is not in fact Affordable despite the High
Value Change Stage 2 Submission being within the
Targst Cost nofified by thwe Board pursuant fo
paragraph 21,2 of this Section 4 (High Value
Changesy; or

pecausa Projact Co has faled to meat one or maore of
the Approvat Criteria and the sole reason for that
falure is that any Necessary Consent identified by
Project Co (in compliance with paragraph 2.4.12 of
this Seclion 4 (High Value Changes)) has not baen
ablained; or

otherwise on grounds gther than those $et out in
paragraphs 8.2.2(a), 8.2.2{b}i} and 8.2 2{b){ii} of this
Section 4 (High Valug Changos),

in which case paragraph 8.5 shall apply.

8.2.3

K the Board rejects the High Value Change Stage 2 Submission on the
grounds set out in paragraph 3.2.2(a) the Board and Project Co will work
together to address the reasons for such failure and attempt in good faith
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8.24

to produca a revised High Value Change Stage 2 Submission for Project
Cao to re-submit lo the Board,

{a) a resubmitted High Valse Change Stags 2 Submission is
rejected by the Board on the ground set out In paragraph
8.2.2(a} {subject 10 paragraphs 16.3 to 16.4 (i applicable) of
this Saction 4 (High Value Changas)); oF

{b) no resubmission of the High Value Changs Stage 2
Sabrnizgion fs made within 30 Buainess Days of the date of the
notice of rejectlon (or such knger period as the parties may
agrea},

then the relevant Stage 1 Approved Project shall be treated as having
been properly rejectad, the provisions of paragraph 8.3 of this Section 4
{MHigh Value Changes) shall apply and neither the Board nor Project Go
will have any further obllgations In relation 1o the relevant High Value
Change referred to in the High Value Change Stage 2 Submission.

i a High Valua Change Stage 2 Submission is properly rejected by the Board

8.3

54

Wheta this paragraph 8.3 appliss (a8 sel out in paragraph 8.2.2{(a), paragraph
8.24 and paragraph 18.4.2 of this Seclion 4 {High Value Changes)) the Board
shell no! be required to reimburse or compensate Project Co in respect of any
costs relating to the High Value Change including the Change Management Fee.

841

842

843

844

Project Co fails 10 provide & response 1o a Board Change Notlce in
accordance wilh paragraph 3.1 of this Jection 4 (High Value Changes);
or

(whare applicable) Project Co fails to provide 8 High Value Change
Proposal in agcordance with paragraph 3.4 of this Section 4 (High Value
Changes); or

Project Co fails to submit a High Value Change Stage 2 Submission in
accordance with paragraph 4.1.2 of Section 4 [High Value Changes); or

the Board has validly rejectsd a High Value Change Stage 2 Submission
in accordance with paragraph 8.2 and the matter has not been referred
o the Dispute Resolution Progedure or any such dispule has been
determined as described in paragraph 16.4.2 of this Section 4 {High
Value Changes),

then, subject to paragraph 17 of this Section 4 (High Value Changes), the Board
may notify Project Co that the High Value Change Notica |3 withdrawn and,
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following such nodification, may progure the implermentation of the High Valus
Change without further recoursa ko Projest Co, but tha Board must ensure that the
High Valve Charme is carded out in accordance with Good Iadustry Practice and
to the standards that would have applied 1o Project Co if it had implemented the
High Yakie Change.

If a High Vaiue Change Stage 2 Submission is improgery rejecied by the Board

10

8.5

Whare this paragraph 8.5 applies (as set out in paragraph 5.2.1{0), paragraph
522 paragraph B.22b) amd paragraph 1641}, the Incurred Changs
Management Fee and Third Party Costs incurred by Project Co {o prepare the
High Value Change Propozal and Stage 2 Submission, which shall be in
accordance with the activities and budget relefrad 10 In paragraph 3.4.4 of this
Seclion 4 {High Value Changes), m relation 1o the refavant High Value Change
will be paid by the Board within len (10) Business Days of the date on which
Project Co receives written notice of the rejection or the date of the deemed
rejection [gs the case may ba) with the date of the rejection or the deemed
rejection (as the case may be) being the Cakulation Date for the purposes of
caladating the amownt of the ncurred Change Management Fee (unlass a
different Calculation Date is expressly stated in this Section 4 {High Value
Changes) in relation to the circomsiances giving rise (o the entitfement of Projact
Ca to be paid the Incured Change Management Fee).

Infermation and notifications by the Board to Profect Co and cooperation of the

Eoard

8.1

The Board must nolify Project Co as soon as it becomes aware of any matier
which may have & reasonably foresesable malerial advorse affect on the viability
of any High Valua Ghange including any:

211 planning fssues likely to cause a meterdal delay in the anticipated
pregramime for the High Value Change or material cost increases; and

9.1.2  changes ta funding which the Board recelves or to the way in which
fundiing may be applied, either or both ol which may affect whether a
High Value Change iz AHordable.

8.2 The Board shzall provide reasonable assistanca 1o Project Co in relation to the
procurament by Project Co of all relevant Neceszary Conzents,
Change Management Fec

The Change Management Fae is to reimburge Profect Co for the time spent by its
employees anc tha employees of the Contractar, the Service Provider and the Managemant
Services Provider in project managing the develcpment, procurement and 'mplementation of
the High Vale Change and shaill:

101

be based on actual time spent (valitated by time sheets);
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11

12

10.2

10.3

10.4

105

be calculated st the daily rates az sat oul in Appendix 2 Part 3 10 this Schadule
Part 1€ {(Change Protocod. but capped at the sum set out in the High Value
Change Propasal;

not include the ma of any parson who is not employed by Project Co, tha
Confractor, the Servica Provider andéor, as the case may ba the Managemendt
Services Providern

not include any mark-up or prefit or additional overheads;

ke pald In fhree stages a5 1ofllows:

10.5.1  on Stage 1 Approval;

10.5.2 on Stage 2 Approval; and

106,53 when any works involved in the High VYaus Change bhava baan
completad,

and at sach stage Project Co shall charge the Board (sukject to the applicable cap) only for
he fime incurred by Its staff up to completion of that stage.

Impiementation of the High Value Change

Project Co must implement any High Valle Change approved by the Board so &3 to
mlnimise any Inconvenience to the Board and to the proviglon of Board Services and in
accordance with the Approved Project. Where an extension of time has been agreed as part
of the Stage 2 Approval tha Comglelion Dale shall be extended as agreed in the Appraved

Project,

Method of Payment of Board Gontribution

121

12.2

123

This paragraph 12 shall apply where Capital Expendiure for an Approved Prolect
i5 te bs funded in whole or part by the Board.

Project Co shall mvoics the Board for Capital Expenditure incurred by Project Co
to implamant 2 High Value Change that is to be bome by the Board according to
tha payment schedula set out in the High VYalue Change Slage 2 S8ubmission as
rafarred to in paragraph 3.4.11 of this Section 4.

The Board shall make & payrnent to Project Co within fifteen {15) Business Days
ot recalpt by the Board of invoices presented lo the Board (complats In all material
respects) in accordance with paragraph 12.2 of this Seclion 4, accompanied by
the relevant evidence (where appiicable) that the relevant part of the High Value
Change has besn carried owl.
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13

14

15

Adjustivent to Annual Service Payment

Any adjustment to the Annual Service Payment which is necessary as a result of the
implementaiion of a High Value Changsa shall ba calziiated in acoordance with Saction € of
this Schedule Parl 16 (Change Profocol).

Due Biligence

14.1

14.2

14.3

14.4

14.8

Where the Board is funding the High Value Change, Project Co shall procure that
the Sanlor Landers shall not withhold ar delay any consents which are required
pursuant W the Senior Financing Agreaments © such High Value Change other
than on the basis that the Senmior Lendars, acling pursuant o the tarms of the
Senior Financing Agreements, reasonably bolieve that one or more of the
cireumatances set out in paragraphs 1.2.1 te 1.2.8 of this Seclion 4 {High Valre

Changes) apply.

Whare the Board is not funging the High Value Change, Project Co shall procure
that the Senior Lenders do not unreasonably withhold or delay any consenis which
are requirad pursuant to the Senkw Financing Agreemenis to such High Value
Change cother than on the basis that the Senior Lendsrs, adling pursuant to the
terme of tha Senier Financing Agreements, reasenably belfeve that one or maore of
tha clrcumstances set out in paragraphs 1.2.1 o 1.2.8 of this Section 4 (High
Vafue Changes) apply.

The parties agreo that the Senior Lendlers may carry out legal, financial, msurance
and technical dua ditigenge on any praposal for a High Value Change. The parties
shall agree a budoet for the dua diligence provided that the costs may not exceed
the lower of {i) 3% of the overall value of the High Valus Change in question o {ii)
fifty thousand pounds (£50,000) wnless, in either case, the pariies (acting
reasonably} agree otherwise. Any cosis incurred by Project Co as a esult of the
Senlor Lenders due diiigence will be reimbursed by the Board following the
conclusion of the process In this Section 4 (High Value Changsst within ten (10)
Buslness Days of Project Co submitting an Invoice for and evidence of such costs,
subject to the invdices being in accordance with the agreed budgst.

It is acknowledged that High Value Changes {paricularly whare they involva a
change to the Works or the Facilities) may reguire authorisation from the insurers
under the Required Insurances. Project Co shall notify the ralevant insurance
braker immediaely wpon any maderial High Valee Change being agreed
{materiality being judged in ralation to the size and nature of the scopa of the High
Value Charnge).

The partles agree that paragrapk 14.2 of this Section 4 {High Value Changes) of
this Schedula Part 16 {Change Profocol does not cblige the Senior Lenders to
provide any addiional funding for the relevant High Value Change, which shall be
in their absolute discration.

Project Documentation
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16

17

15.1 The only changes to the Project Documants or Anclilary Bocuments to be made as
a rezult of & High Value Changs shall be those idenfitied in he Approved Projact
{sublect te any amendments to it agreed by the parties).

152 Project Ca shall, an comgletion of the Change, update the as-built drawings and
the cperating and mainlenance manuals as nacessary to reflect the High Value
Change.

Disputes

16.1 Except as otharwiso exprassly provided, any dispuls conceming any malter
referred to in this Baction 4 (High Vatue Changes) may be refarred by either party
to the Dispute Reaolution Procedurs.

16.2 The Board shall not be enlitled t¢ approve a High Yalue Change Proposal or a
High Value Change Stage 2 Submission thal is the subjsct of a dispude until the
dispute has been delermined.

162 i the Board rgjects a High Value Change Slage 2 Submission pursuant to the
provisions of paragraph 8.2 2(a) of this Sactfon 4, Project Co shall be entitled o
refer the matier 1or conslderation under the Dispute Reaolutlon Progedure within
ten {(10) Business Days after receiving written notice of the Board's dacision,

16.4 W. following a reforral o the Dispute Resolution Procedurs, it is agreed or
determined:

16.4.1 that the High Yalue Change rejectad by the Board pursnant 1o paragraph
8.2.2(a) of this Secticn 4 met the Approval Criteria the Board shall glthier:

{a} declare that the relevamt High Value Change has recelvad
Stape 2 Approval and that High Value Change shall procaed;
or

{b} deciare that its rejection of the rebevant High Yalus Change be
treated as an improper rejectlon and that the provisions of
paragraph 8.5 of this Sactioh 4 (Migh Value Changes) shall

apply.

18.4.2  the High Yalue Change did not meal the Approval Criteria, save in one of
the respects referred to in paragraphs 8.2.2(bKi) or B.2.2(bifil) the
provizions of paragraph 8.3 of this Section 4 (Righ Valus Changes) shall

apply.

The Board is not entited to wilhdraw a Beard Cheange Notice and procure imptementation of
a High Value Change in raspect of which thers is a dispule that has been refarred to the
Dizpute Resclution Procedure, unless that dispute has been determined in its Tavour and
Project Co has not confirmed to the Board |n writing within five (5) Business Days of tha
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data of the determination that it will comply with its obligations under this Section 4 in
accordancsa with the determination,
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1

SECTION 5
PROJECT CO CHANGES

If Praject Co wishes to introduce a Project Co Changa, il shall serve a notice canfaining the
information required pursuant to paragraph 2 of this Sectian & (Project Co Changes) (a
“Frojeci Co Notice of Change”) on the Board.

A Project Co Notice of Change shall:

241

22

23

2.4

2.5

2.6

set out the proposed Project Co Change in sufficient detail to enable the Board to
evaluate it In full;

spacify Project Co's reasons for praposing Project Co Change;

indicate any implications of Project Co Change;

indicate what savings, if any, will be generated by Project Co Change, including:

24.1 whather a reguction of the Arnual Service Payment is; or

242 whather such savings will be parl to the Board n a luwp sum,

in each case giving details in accordance with paragraph B of this Section 5
{Project Co Changes);

indicate whether there are any critice| dates by which a decigicn by the Board is
raquirecd; and

request the Board to consult with Project Co with a view to deciding whether to
agree to Project Co Change and, if so, what congequential changes the Board
raquires as a result.

The Board shall evaluate Project Co Naotica of Change in good faith, taking inte account all
relevant issues, including whather:

3.1

3.2

a revisicn of the Annual Service Payment will ocgur;

the Project Go Change may affect the quality of the Services and/or the Waorka or
the likslinood of successf complelion of the Works andior delivery of the
Services {or any of them);
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a3 the Project Co Change will interfera with the relationship of the Board with third
partias,

34 the financial strength of Project Co is sufficient to parform the Works andfor
Sarvices after implementation of Project Co Change;

3.5 tha value andfor lite expedtancy of any of the Facilities will be raduced; or

3.6 the Projecl Co Change maierially affects the risks or costs 10 which the Board is
exposed.

Az soon as practicable after receiving Project Go Notice of Change, the parties shall meet
and discuss the matters referrad to in it, including in the case of a Relevant Change in Law
thoese matters refered to in Clause 32.4 of this Agreemant. During discussions the Board
may popose modifications to, or accept or reject, Project Co Notice of Change.

If the Board accepts Project Co Notice of Change {(whh or without modification} the pariies
shall consult and agree the remaining details as soon as practicable and vpon agreement
the Board shall isse a netice confirning Project Co Change which shall set out the agreed
Projeci Co Change and:

5.1 shall entar into any documents to amend this Agresment or any relavani Ancillary
Document which are necessary o giva seffect to Project Co Change;

5.2 subject to paragraph 7 of this Bection 5 (Frofect Co Changes), the Annugl Service
Payment shall ba revisad h accordance with Section & {Changing the Financial
Moded) of this Schaeduke Part 16 {Change Profocod, and

5.3 Pm]abt o Changa shail be implemented within the paricd specified by the Board
in its notice of acceptance.

H the Board rejects Project Co Notice of Chanpe, it shall not ke obliged to give its reasons
for such a rejection and Project Co shall not be entitled to reimbursement by the Board of
any of its cosls involved in the preparation of Project Co Notice of Change,

Urless the Boards written acceptance expressly agrees to an incresse in the Annual
Sawvice Payment or that Project Co should be enfitled to relief from any of its ebligations,
there shall be no increase in the Annuval Service Payment or refisf granted {rom any
obligations as & result of a Project Co Change.

i a Project Go Changs causss, or will cause, Project Co's costs or those of a sub-contractor
o decraasa, thera shall be a dacreass in the Annual Sarvice Payment such that any cost
savings {following deduction of eosts reasonably incurred by Project Co in mplamenting
such Project Co Change) will be shared on the basis of fifty per cent {50%) of the saving
being retained by Project Co and fifty per cent (50%) of the saving baing paid to the Board
as a lump sum within ten (10) Pusiness Days of agrsemant or determination or by way of
revision of the Annual Service Payment pursuant to Section & (Changing the Financial
Moddl} of thiz Schedule Part 16 [Change FProtocoh.
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SECTION &

CHANGING THE FINANCIAL MODEL

Praocedura

If a Relevant Event occurs, the Financial Model shall ba adjusted in accordance with this
Saclion § {Chamging the Financial Modah of this Schedule Part 16 {Ghange Protocof.

Adjusting the Logic or Formulae

2 If it Is necessary to make a Logic Adjustrment to permit an Input Adjustment or Assumption
Adjusiment to he made, Project Co shall maka such Lagic Adjustmant only:
2.1 1o tha axtent necessary;
223 in accordance with generally accepled accountng principlas in the Unitad
Kingdom; and
23 50 as 1o leave Project Go In no betier and ng warse a position,
3 In order to demonstrate that the conditions in paragraph 2 are met, Project Co shall prepare:
31 a run of the Financial Model before making any Assumption Adjustrant oe Input
Adjustment and immadiately prior 1o making the Logic Adjustmert; and
3.2 a mun of the Financial Model immediataly following the Logic Adustrent which
shows that Project Co is in no worse and no better a position following the making
of the Logic Adjustment.
Adjusting the Assumptions
4 Sublect 1o paragraph 5, Project Co may make an Assumption Adjustment so that the
Assumplions in the Financial Mode! refleck
4.1 reasonable aconomic assumphions prevaiting at the Adjustment Date; and
4.2 reasonably foresesabla changes in the prospective tachnical parformance of the
Project arising as a result of the Relevant Event.
] In making Assumplion Adiustments, Project Co may make such adjustments only insofar as

they reiate to the Relovant Event, and such adjustmants ghall not have affect in relaion to
any period prior to the Adiustment Data, nor In refation to any aspact of the Project other
than Iha Relevant Event in the period following the Adjusiment Dale.

Adjusting the Inputs

165



8

Project Go may make Input Adjusiments to the extent required to reflect the Estimated
Change in Project Costs arlsing out of the Relevant Event.

Adjusting the Annuat Service Payments

7

In arder to calcuata the adiustment to be mada to the Annual Service Pavmants, Project Go
shall run the Financial Modal aftar making tha Logic Adiustrents, the Assumption
Adjustments ard the Input Adusimends rafating to the Relevant Evenk and permilted by this
Section 6 {Changing the Financial Moded) of this Schedule Part 16 (Change Prolocoly so
that, following the Relevant Event, it is In no betier and no worze a position than it would
have been if no Relevant Event had occurred.

The Annual Service Paymenis shall be adjusted by such amount as ieaves Project Co,
ollowing the Ralevant Event, in ne better and no worse a position than it wouald have been if
ne Relevant Event had occurred.

No batler and no worse

8

Any referance in thiz Agreement 10 "no better and no worse” or Lo leaving Project Co in “no
betler and no worse a position” shall be construed by reference 1o Project Co's:

2.1 rights, dutiss and llabilities under or arising pursuant to performance of this
Agreament, the Funding Agreements, the Constuction Contract and Sarvice
Contracts; and

9.2 ahilly to patform its chlfgationg and exercise its rights under this Agreement, the
Funding Agresments, the Consiruction Contract and Service Canlracts,

&0 as 10 ensura that:

93 Projact Co Is keft in & position in relatlon to the Key Ratlos which is no better and
no worse in the Pos-Adjustment Financial Model than it 1s in the Pre-Adjustmem
Financial Moded; and

9.4 following the making of the Adiustments, the ability of Project Co o comply with
this Agreement is not adversely affected or improved as a consequence of the
Relevant Event.
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APPENDIX 1

Pari i
Catalogue

The Catakogue s the catalogue on the Agseed Form Technical CD,
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APPENDIX 1

Part 2
Small Woeks and Services Rates

The Smal Works and Services Rates are the small works and senvices ratas on the Agreed Form
Techncal GO,
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APPENDIX 2

Part 1
Unit Cost far Congtruction or Installatfon Costs

The Unit Cost for Construction or Installation Costs are the unit cost for construchion ©r nstalaetion
costs on the Agread Form Technical CD.
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APPENDIX 2

Part 2
Unit Coets lor Lifecycle Maintenrance

The Unil Casts for Lifecycle Maintengnce are the unlt costs for lilecycle maintenance on the Agreed
Fom Technical CD.
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APPENDIX 2

Part 3
Consultant, Sub-Contracior or Supplier Fees

The Consultant, Sub-Contractor or Supplier Fees are the consultant, sub-contractor or supplier fees
on the Agraed Form Technical CD.
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APPENDIX 2
Fart 4
Unit Costs for Lebour Rates

The Unit Costs for Labaur Rates are 1he unit cosis for 1abour rates on1be Agreed Form Technical CD.
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SCHEDULE PART 17
COMPENSATION ON TERMINATION
SECTION1

COMPENSATION ON TERMINATION FOR BOARD DEFAULT AND VOLUNTARY TERMIMATION

1

Compensation an Termination for the Board Default and Voluntary Tarmination

11

1.2

K Froject Co ferminates this Agreement pursuant to Clause 39 {Board Evenis of
Dofanly or the Board terminzies this Agreemant pursuant to Clause 421 the
Board shall pay to Project Go the "Boasd Default Termination Sum® as set out in

paragraph 1.2,

Subject 10 paragraphs 1.4 to 1.6 belkow the Board Defaull Termination Sum shall
be &N amount equal to the aggregaie of

1.21 the Base Senior Debt Tarmination Amount;

1.2.2 Redundancy Payments and Sub-Contractor Losses; and

1.2.3 the aggregato amaunt for which the share capital of Project Co and the
amounts outstanding under the Subordinated Funding Agresments could
heve been sold on an open market basis based on e Relevant
Assumptions,

LESS, to the extemt it |5 & positive amount, the aggregate of without double
counting in relation te the calgulation of the Base Senior Debd Termination Amount
or the amounts balow:

1.24  the value of any right of Project Co 1o recelve nsurance proceeds (save
whara such insurance proceeds arg held in the Insurance Procoeds
Account and are to be applied in accordanca with Clause 53.19 of this
Agreement in reinstatement, restoration or replacemend or, in the case of
any third parly legal Rablity or emplover's fiabilty, In satisfaction of the
clalm, demand, proceeding or labilityl or sums dwe and pavable from
third parties {but anly when recsived from third parties) but excludirg any
claime under any Sub-Confracts or claims against other third parties
which have nol been detarmined or hava besn determined but not yet
paid provided that in such case Project Co ghall assign any such rights
and claims under the Sub-Contracts of claims against ather third parties
to the Board and give the Board reasonable assistance in prosecuting
suUch claims;

125 o the extent realised belore the Invoice Date the market value of any
piher agsets and rights of Project Co {other than those transferred ) the
Board pursuant to this Agreement) less liabilities of Project Co properly
incurred In carmying out its obligations under this Agreemant as at the
Termination Date provided that no account should be taken ol any
liabilities and obligations of Project Co arising out of:
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1.3

1.4

1.5

@ agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in connection with Project Co's obligations in relation to the
Project; or

(4] agreementls or arrangemenis entered into by Project Co 1o the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's length terms; and

1.2.6 amounts which the Board is entitled to set off pursuant to Clause 46.12
of this Agreement.

To the extent that such assets and rights referred to in paragraph 1.2.5 above are
not realised and applied by the Invoice Date, Project Co shall on payment of the
Board Default Termination Sum assign such assets and rights to the Board.

If the aggregate of the amounts referred to in paragraphs 1.2.1 and 1.2.3 is less
than the Revised Senior Debt Termination Amount, then the Board Default
Termination Sum shall be increased so that it is equal to the aggregate of the
Revised Sanior Debt Termination Amount and the amount referred 10 in paragraph
1.2.2 LESS the amounts referred to in paragraphs 1.2.4 to 1.2.6 above; provided
aflways that (a)} the amount referred to in paragraph 1.2.2 shall only be paid to the
extent that Project Co has demonstrated to the reasonable satisfaction of the
Board that the amount will not be applied (in whole or in part) in payment of any
Distribution and (b) if, at the time of termination, there are any Additional Permitted
Borrowings outstanding, no Sub-Contractor Losses shall be paid in respect of any
Sub Contract in circumstances where there is an event of default under such Sub-
Contract which would entitle Project Co to terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is outstanding
and Project Co has wilfully, or through gross negligence failed to comply with its
obligations under clause 9.4.4(a} of the Funders' Direct Agreement then in addition
o the deduction of the Distribution made pursuant ta paragraph v of the definition
of Revised Senior Debt Termination Amount, the Board shall be entitled to set off
the value of that Distribution a second time against the Board Default Termination
Sum, provided that the amount of the Beoard Default Temination Sum shall never
be less than the Revised Senior Debt Termination Amount.

If Project Co has wilfully or through gross negligence failed to comply with its
obligations under clause 3.4.4(b) of the Funders' Direct Agreement and there has
been an overstatement of the ¢cash balances by Project Co as at that date which
has caused the Board to reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is required to pay under the
terms of this Section 1 (Compensation on Termination for Board Default and
Voluntary Termination, then the Board Default Termination Sum shall be reduced
by the amount of such overstatement (to the extent such overstatement is still
applicable at the Termination Date), provided that the amount of the Board Default
Taemmination Sum will naver be {ess than the Revised Senior Debt Termination
Amount.
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1.7 The Board Default Termination Sum shall be payable in accordance withs Jection 5
(General of this Schedule Part 17 [Compansation ont Termination).
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SECTION 2
COMPENSATION FOR PROJECT GO DEFAULT

If the Board ferminates this Agresment pursuant lo Clause 40 (Project Co Fvenls of
Defaudf), with the exception of termination pursuant to Clause 40.1.3(b), the Board shall pay
to Project CGo such sum as is cakulated according ip this Section 2 (Compensaiion for
Froject Co Defaulfy of this Schedule Part 17 {Compeansation on Tarmination).

RETENDERING ELECTION

2.1

The: Board shall be entited o retendsr the provision ol the Project Opesations in
accordance with paragraph 3 (Relendering Procedurs) and the provisions of

paragraph 3 {Retendering Procedere) shall apply if:

211 the Board notities Project Co on or betore the date falling twerdy (20}
Busingss Days after the Temination Date that it intends to ratender; and

21.2 there is a Liguid Market; and sither

{a) the Senior Funders have not exerised their rights to step-in
under clause 5 (Hepresendative) of the Funders' Direct
Agresment; o

[ 5]] Project Co or the Senior Funders have not procurad tha
wansfer of Project Co's rights and liabiliies under this
Agreement to a Suitable Substilute Comracior and have Riled
i usa All reasonable sfforts 1o do 56,

but othetwise the Board shafl not be entitled 1o re-tender the provision of
the Project Operalicns and paragraph 4 (Mo Refendaring Procedurs)
shall apply.

RETEHNDERING PROCEDURE

3.1

3.2

3.3

The ohjective of the Tender Process shall be to enter into 2 Naw Agresmert with a
Compliant Tenderer.

The Board shall {subject io any legal requiremants preventing It from doing so} use
all reasgnable endeavours to complele the Tender Process as soon a&s
practicatle,

The Beard shall as soon as reasonably practicable notify Project Co of the
GQualification Crileria and the other requiremants and tenms of the Tender Process,
incloding the timing of the Tender Process, ard shall act reasonably in zetling
such requirements ard terms.
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3.4

3.5

36

3.7

3.8

39

3.10

Project Co authorises the release of any infermation by the Board under the
Tender Process which would otherwise be prevented under Clause 61
(Confidantiality) that is reasonably required as part of the Tender Procass.

For all or any part of a month, falling within the period from the Termination Date to
the Compensation Date, the Board shall pay 1o Project Co:

3.51 the Post Termination Service Amount for each completed month, on or
before the date faling ten {10) Business Days after the end of that
month; and

352 the Post Termination Service Amount for the peried from the end of the
last completed month until the Compensation Date, on or before the date
falling twenty (20} Business Days after the Compensation Date.

Project Co may, at its own cost, appoint a person to monitor the Tender Process
for the purpose of monitoring and reporting to Project Co and the Senior Funders
on the Board's compliance with the Tender Process.

The Tender Process Monitor shall enter info a confidentiality agreement with the
Board in a form accaeptable to the Board and shall he entitled to attend all
meetings relating to the Tender Process, inspect copies of all the tender
documentation and bids and maks representations to the Board as to compliance
with the Tender Process. The Board shall not be bound to consider or act upon
such representations but acknowledges that such representations may be referred
to by Project Co in the event that Project Co refers a dispute as to the Adjusted
Highest Compliant Tender Price to the Dispute Resolution Procedure. The Tander
Process Monitor will not disclose confidential information to Project Co or the
Senior Funders or any other person {(and shall provide an undertaking to the Board
to such effect as a condition of his appointment) but shall be entitled to advise
Project Co and the Senior Funders on whether it considers that the Board has
acted in accordance with the Tender Process and correctly determined the
Adjusted Highest Compliant Tender Price.

If any Post Termination Service Amount is less than zero then it may be carried
forward and may be set off against any future positive Post Termination Service
Amounts.

The Board shall require bidders to bid on the basis that they will receive the benafit
of any cutstanding claims under material damage insurance policies and the
amount (if any) standing to the credit of the Insurance Proceeds Account on the
date that the New Agreement is entered into,

As soon as practicable after tenders have been recsived, the Board shall {acting
reasonably) raview and assess the Compliant Tenders and shall notify Project Co
of:

3.10.1  the Highest Compliant Tender Price;
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an

312

3.13

3.14

3.15

3.10.2  1he Tender Costs; and

3.10.3  1he Adjusted Highest Comphant Tender Price.

If Prajecl Co refers a digpute relating to the Adjusted Highest Compliant Tender
Price Io dispute rasolution in accordance with Clause 56 {Dispute Resolition), the
Board shall frrespective of such dispute be entitted to enter into a New Agreement.

The Adjusied Highest Gompliant Tender Prica shall be paid in accordance with
Sedtlon 5 (General) of this Schedule Part 17 (Compensalion on Termination).

Subject to paragrapha 1.6 and 1.8 of Bedlion & {General) of this Schedule Part 17
{Compansalion on Termination, if the Doard has not paid an amount equal to the
Adjusted Highest Gormpliant Tender Prics 1o Project Co on of belers the dats
falling two years after the Termination Date then the lollowing provisions of this
paragraph 3 shall not apply to that termineten and the provisions of paragreph 4
{No Relendaring Procadurs) shall apply Instead,

Tha Board may alact at any time prior to the receipt of a Compliant Tender, 1o
follow the no retendering procedure wnder paragraph 4 (No HRelendering
Procedure)y by nolitying Praject Co that this dlaction has been made.

In the evenl that the Adjusted Highest Compliant Tender Price excesds the
Maximum Tarmination Amount, the Adjusted Highest Compliant Tender Prica shall
be desmed t0 be an amount equal to the Maximum Terminakion Amount.

NO RETENDERING PROCEDURE

4.1

4.2

4.3

Subject 1o paragraph 4.2, it the pravislans of this paragraph 4 {No Resfendaring
Frocedurs) apply Project Co shall nol be sniitled o recsiva any Post Tarmination
Service Amount.

If the Board stectz to {ollow the no retendering procedure in accorgdance with this
paragraph 4 {No Relendering Procedire) after it has ekected o folow the
procedurs under paragraph 3 {Retendering Procedure), then the Board shall
confinug 1o pay to Project Co each Post Termination Service Amount until the
Compensation Date, in accordance with paragraph 3 [ Pelendaring Frocediva).

In agreeing or determining the Estimated Fair Value of the Agreement the parties
shall be obliged to follow the peinciples zet out below:

421 all forecast amounis of revenues and costs should be calculated in
nominal terms ol current prices, recegnising the adjustmant for
indexation in respact of foracast inflation between e date of calsulation
and the forecasl payment dale(s) as set out in this Agreement;
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4.3.2

433

434

the total of all payments of the full Service Payments forecast to be made
from the Termination Date to the Expiry Date shall be calculated and
discounted at the Discount Rats;

the total of all costs reasonably forecast to be incurred by the Board as &
result of termination shall be calculated and discounted at the Discount
Rate and deduciad {rom the payment alculated pursusnt 10 paragraph
4.3.2 abowvea, such costs to include (without double counting):

(a) a reasonabde visk assessment of any cost overruns thal will
arise, whether or not forecast in the relevant base case;

(b the costs of providing the Services reasonably foracast to be
incurred by the Board from the Temmination Date 10 the Expiry
Cate in providing the Project Operations to the standard
required; and

(c) any ractification costs required to deliver tha Project Operations
te the standard roquired (nduding any cesls reasonably
forecast 10 be incurred by the Board 10 complete the Works)
and addiional operating costs required to resiore operating
senices slandards lkess (to the exient that such sums are
incduded in any calculation of ractification costs for the
purpeses of this paragraph) the aggregete of;

] any insurance proceeds received (or held in the
Insurance Proceads Account) ar which will be received
pursuant to poficles maintainad In accordance with
Clause 53 {Insurancey. and

fii) amownts payable by tha Board in respect ol Capital
Expenditure under this Agreemant which have not
been paid,

in each case such costs to he forecas! at a level that will deliver
the Sarvices 1o the standards required by this Agresment;

the Met Present Value at the Termination Date of all future Surplus
Payments forecast in the Financlal Model shall be calculated and
deducted from the payment calculation pursvant to paragraph 4.3.2
above but enly 1o the extent that the payment caloulalion pursuant 1o
paragraph 4.3.2 above kss the sum of;

{a) the costs calculation pursuant to parmgraph 4.3.3 above; and

{b) the MNet Present Value at the Termination Date of all {utura
Surplus Paymeanis foracas in the Financial Modal

axceeds the Revized Senior Dabt Termination Amount.
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44

4.5

4.6

i the parlies cannot agree on the Estimated Fair Value of the Agreement on or
bafara the date falling wenty (20) Business Days after the dale on which lhe
Board elected or was required pursuant to paragraph 2 |Retendering Election) or
paragraph 3 (Retendaring Procedure) to folow the no retendzring procedurs in
accordance with this paragraph 4 {No Refanderig Procodurs), then the Adjusted
Estimated Fair Value of the Agreement shall be determined in accordance with
Clausg 86 {Dfspute Resofufion.

The Adjusted Estimated Falr Valua of the Agreement shall be paid In aceordance
with Section 5 (Genaral) of this Schedule Part 17 (Compenszation on Yemnination).

In the event that the Adjusted Estimated Falr Value of the Agresment axceads tha
Maximwm Teminafion Amount, the Adjusted Estimated Fair Value of the
Agreement shall be deermed to be an amoun equal fo the Maximum Termination
Amount.
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SECTION 3

COMPENSATION OM TERMINATION FOR FORCE MA.EURE

CONSEQUENGES OF TERMINATION FOR FORCE MAJEURE

1.1

1.2

it Project Co or the Board terminates this Agreement pursuant to Glause 31.1
{Force Mafeurg) or Clause 53.14.2 the Board shall pay t¢ Project Go 1he "Force
Ma|surs Termination Sum" ss 58t out in paragraph 1.2.

Subject to paragraphs 1.4 to 1.6 below the Force Majeure Tarmination Sum shall
be an amount equal to the aggregale of:

1.2.1

t.2.2

1232

the Base Senior Debt Termination Amount,

Redundancy Payments and Sub-Contraclor Losses {(but excluding
therefrom any claims for loss of profit);

an amount equal to the Suberdinated Debt less an amount equel to the
aggregate of payments of interest paid on ihe Subordinated Debt
provided that where such figure is a negative number it shall be instead
fixed at zero; and

LESS, to the extent it i3 a positive amount, the aggregate of {without doubie
counting} in relation to the calcwlation of the Bass Senlor Debd Termination
Amount qr the amounts below:

1.2.4

1.2.5

the value of any right ol Project Co to receive insurance procesds (save
where such insurance proceeds are held in the Insurance Proceeds
Accaunt and are to be applled in accordance with Clause 53.19 of this
Agreement in reinstetement, restoralion or replacement, or in the case of
third party legal liability or ssnployer’s liabikty, in satisfaction of the claim,
demand, proceeding or liability) or sums due and payable from third
parties {but only when received from third parties} but excluding any
claims under any Sub-Gontracts or claims against other third partles
which have not been determined or have bean datermined but not yet
paid provided that in such case Project Co shall assign any such rights
and claims under tha Sub-Contracts or claims against other third parties
o the Board and give the Board reascnable assistance in prosecuting
such claims;

to the extent realised before the Invoice Date, the market value of any
other asseis and rights of Project Co (other than %ose ransisrad 1o the
Board pursuant o this Agreemant) bess kabilities of Progject Coa propary
Incurrad in carrying out |tz obligatfons under this Agreement as at the
Termination Date provided that no account should be taken of any
liablities and cbligations of Projact Co arising out of;
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1.3

14

1.5

1.6

(a) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in cennectian with Project Co's obligations in refation to the
Project; and

(b) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commaercial
arm's length terms; and

1.286 amounts which the Board is entitfed to set off pursuant to Clause 46.12
of this Agreement.

To the extent that such assets and rights referred to in paragraph 1.2.5 above are
not realised and applied pursuant to that paragraph Project Co shall on payment of
the Force Majeure Termination Sum assign such assets and rights tc the Board.

If the aggregaie of the amounts referred to in paragraphs 1.2.1 and 1.2.3 is less
than the Revised Senior Debt Termination Amount, then the Force Majeure
Termination Sum shall be increased so that it is equal to the aggregate of the
Revised Senior Debt Termination Amount and the amount referred to in paragraph
1.2.2 LESS the amounts referred to at paragraphs 1.2.4 to 1.2.6 above; provided
always that {a) the amount referred to in paragraph 1.2.2 LESS the amounts
referred to at paragraphs 1.2.4 to 1.2.6 above shall only be paid to the extent that
Project Co has demonstrated to the reasonable satisfaction of the Board that the
amount will not be paid {in whole or in part} in payment of any Distribution and {b)
if, at the time of termination, there are any Additional Permitted Borrowings
outstanding, noc Sub-Contractor Losses shall be paid in respect of any Sub
Contract in circumstances where there is an eveni of default under such Sub-
Contract which would entitlé Project Co to terminate such Sub-Contract,

i a Distribution is made whilst any Additional Permitted Borrowing is cutstanding
and Project Co has wilfully, or through gross negligence failed to comply with its
obligations under clause 9.4.4(a) of the Funders' Direct Agreement then in addition
to the deduction of the Distribution made pursuant to paragraph (v) of the definition
of Revised Senior Debt Termination Amount, the Board shall be entitled to set off
the value of that Distribution a second time against the Force Majeure Termination
Sum, provided that the amount of the Force Majeure Termination Sum shall never
be less than the Revised Senior Debt Termination Amount,

if Project Co has wilfully or through gross negligence failed to comply with its
obligations under clause 9.4.4(b) of the Funders' Direct Agreement and there has
been an overstatement of the cash balances by Project Co as at that date which
has caused the Board to reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is required to pay under the
terms of this Section 3 (Compensation on Termination for Forca Majeurs), then the
Force Majeure Termination Sum shall be reduced by the amount of such
overstatement (io the extent such overstatement is stil applicable at the
Termination Date), provided that the amount of the Force Majeure Termination
Sum will never be less than the Revised Senior Debt Termination Amount.
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1.7 The Fore Majeure Termination Sum shall be paid in accordance with Section 5
{Gensral) of this Schedule Part 17 (Compensalion on Termination).
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SECTION 4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING OR BREACH OF NPD

REQUIREMENTS

Consequences of Termination for Comupt Gifts and Fraud, Breach of Refinancing or
Breach of NPD Requirements

1.1

1.2

If the Board terminates thiz Agreement pursuant {o Clause 40.1.3, Clause 44.3 ar
Clause 45 (Braach of NPD Raquiraments) the Board shall pay 10 Project Co an
amount equal to the Revised Senier Debt Termination Amount;

LESS, to the exent it is a positive number, the aggregate of (without double
counfing):

1.1.1

the valua of any right to racelve Nsurance proceeds (save where such
insurance procaads ara held in the Insuranca Proceeds Account and are
to ba applied in accordance with Clause 53.18 of this Agresmant in
rainstaternenl, restoration or replacement or, in the case of third party
legal lablity or employer's liability, in satistaction of the ¢laim, demand,
proceeding or liability) or sums due and payable from third parties {(but
only when recaived frorm third parties} but excluding any claims under
any Sub-Contracts or ¢laims againat other third parties which hawe not
been determined or which have been determined bul not paid provided
that in such case Frgject Co shall assign any such rights and claims
under the Sub-Conbracts or claims against olher third partiss to the
Board and give the Beard reasenable assistancs in prosecuting such
claims; and

to the extent realised before the woice Data, the market value ol any
gther agsets and rights of Project Co (olher than those transferred o the
Board pursuant 1o this Agreement) less Habilities of Project Go properly
incurmd in carrying cut its obligations under this Agreement as atl the
Temingtion Date provided thal no account shoukd be taken of any
liabilities and obligations of Projecl Co arising out of:

(a) agreements or arrangements enkered inte by Project Go to the
exdent that such agresments or amangements wers nat entersd
into in conneclion with Project Co's obligations in relation 1o the
Project; and

(b} agraemants or arrangamants entered into by Project Co o the
extent thal such agreements or arrangemeants were not enlered
into In the ordinary course of business and on commercial
am's length tenms.

To the extent that such assets and rights referred to in paragraph 1.1.2 above are

not realisad and appied pursuant to that paragraph, Project Co shall, on payment
of tha sum referred 1o in paragraph 1.1 above, assign such assets and righis 1o the

Board.
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13 The sum relerred to In paragraph 1.1 above shall be paid in accordance with
Section 5 (Ganarah of this Schadule Parl 17 (Compensation on Termination).
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SECTION 3

GENERAL

PAYMENT AND INTEREST

Following termination for Board Default, Forca Majeure, CGorrupt Gifts or Frawd, Breach of
Refinancing or Braach of NFD Baguirsmeants

1.1

12

1.3

14

In respect ol the termination payments to be made pursuant to any o Section 1
{Compenaation on Tenmination for Board Default and Voluntary Termination,
Sectlon 3 (Compensation on Terminalion for Force Majeure), or Seclion 4 (Corupt
Gifts and Fraud or Breach of Refinancing or Breach of NPD Requirernents) of this
Schedule Part 17 {Compensalion an Termination) as soon as praclicabls after,
and in any event within lwenly (20) Business Days ef, the Temnination Date,
Project Go shall glve to the Board an invaice for the relevant terminallon sum and
sufficient supporing avidence, reasonably satisfactory 1o the Board, justifying the
amount of 1he relevant termination sum including a breakdown ot each of ihe
individual elements of such surm.

Subjoct to paragraph 1.3 below, the Board shall pay to Project Co:

121 the relevant lermination amount within torty (40) Business Days of the
tnvoice Dale; and

1.22  interast on lhe relevant termination amount (or any part of such amounl
that remains outstanding) from the Termination Date until the date of

payment

{a) at the No Default Inter@st Rate for the perod fram (bt
excluding) the Terminatien Date to (and including) the date
which is forly {40} Business Days after the Invoice Dale; and

{b) thereafler, at the Default Intarest Rata,

The Boeard shall be enlitied 10 pay the amount payable pursuant 10 Saclion 2 or
Section 4 {as the case may be} of this Schedule Part 17 (Compensation on
Fferminaiion) (“Terminatlon S3um') in 4 squal instalmenis by serving notice on
Project Co within thirty (30) Business Days of the |nvoice Date, in which case the
provistons of paragraph 1.4 shall apply.

In the evert that the Board elocts to pay the Termination Sum in inctalments
pursuant to paragraph 1.3 then:

1.4.1 the first such instalment (togelher with interast thereon calculated
pursuant to paragraph 1.4.2 below) shall be due on the first Business
Day qceurring six (€) months afler the date of the Board's nolice served
pursuant to paragraph 1.3 above and the remaining instalmeants
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(together with Interest theraon calculated pursuant 1o paragraph 1.4.2
balow shall be due, respectively, on the first Business Day occurring
twelve (12), sighteen (18) and tweonty-four (24) months after the date of
such nolice; and

1.4.2 the Board shall pay interest on the Terminafion Sum {or any part of such
sum that remaing outstanding) 1rom the Termination Date until the date
of payment at the No Default Interest Rate,

it the Board fails 1o make a paymant under paragraph 1.4.1 oF 1.4.2 above in full within tan {1
Businsss Days of the due date for payment, or an Advarsa Law or a Proposal for an Adversa Law is
made then the outstanding amount of the Temmination Sum shall be immeadiataly due and payatle
and, thereaftzr, the Board shall pay interest on such sum at the Default Interest Rale.

Following Retendering

1.4

1.6

1.7

Subject to paragraphs 1.6 and 1.8, fallowing & retendering exerclee under Section
2 {Compensation for Frafect Co Defaufl of this Schadule Fart 17 ths Board shall
pay fo Project Co an amount equal to the Adjusied Highest Compliant Tender
Prica no later than the date falling twanty (20) Businesz Days aftar the later of:

1.5.1 the date on which the Board recéives the Markel Value of the Mew
Agresment from the New Project Co; and

152 if Projact Co has referred a disputs relating & the Adjusted Highest
Compliant Tender Price to dispute resolufion pursuwant to paragraph 3.11
of Sartion 2 {Compensation for Projert Co Defaum) of this Schedule Part
17, the date on which the dispute is flnally determined in accordance with
Clause 56 (Mispute Resolution),

provided that fo avoid doubt, if the dispute referred by Project Co to dispute
resalution (pursuant 1o paragraph 1.5.2 above) concerns onfy a proportion of the
Adjustad Highest Compliant Tender Price ihen the Board shall pay the undisputed
preportion of such sum no later than twerdy (20} Business Days after the date
rafarred to in paragraph 1.5.1 above {the "Undisputed Payment Date™) and the
Board shall pay interest to Projest Co on any amount ol the Adjusied Highest
Compliant Tender Prica which has been withbeld, from the Undisputed Payment
Date until the date on which payment is dua under paragraph 1.5.2 abowve at the
Mo Default Interest Rate.

If the Board has raceived all bids from bidders undsr the Tendar Process and has
raceived a Complianl Tendar but dacides rot ko complele the Tender Process, &
shall nolify Project Co of this dectsion and [if the Adjusted Highest Compliant
Tender Price is a positive number) pay to Projeact Co an amount equal to the
Adjusied Highest Compliant Tender Price within twenty {20) Business Days of
such nolification,

If the Board Fails k pay the Adjusted Highest Compliant Tender Frice {or any
proportion thermeel) by the data on which payment is due in accordance with
paragraph 1.5 or paragraph 1.6 above, the Board shall pay o Project Co interest
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1.8

an such unpaid amount, whish shall accrue on such amound at the Default Interest
Hale from {but not including) the date on which payment is due in accordance with
paragraph 1.5 or paragraph 1.6 above undil such amount is naid.

If the Adjusted Highest Compllant Terwder Price is zero or a negative number then,
cn anterlng into the New Agrsement with the Mew Project Co, the Board shall
have ne obligation to make any payment to Projact Co and (i a negalive numban)
an amouni aqual to the Adjusted Highest Compliant Tender Prige shal be due and
payable by Project Co ta the Board on the date of the New Agrastmeant or (where
paragraph 1.6 applies) within twenty (20} Buginess Days of notificaion from 1he
Beard pursuant to that paragraph.

Following no retendaring

19

1.10

If the Board follows the no retendening procedura set out in paragrzph 4 of Section
2 (Compensatian for Project Co Defauil of this Schedule Part 17 rCampensaiion
o Ternmination) then, subject to paragraph 1,14, the Board shall pay to Project Co
an amount equal to the Adjusted Estimated Falr Valus of the Agreemant no later
than the date falling twenty (200 Business Days after the Compensation Date
together with intarest on such amount calculated in accordance with paragraph
1.22 above unless the Board has paid Post Temninalion Service Amounts
pursuant to paragraph 3.5 of Section 2 (Compensation for Project Co Defaull) of
this Schedule Parl 17 (Compensation on Termination).

To the extent that the Adjusted Estimatad Fair Value of the Agreament is less than
zero, then an amount equal o the Adjusled Eslimated Fair Value of the
Agreement shall be due and payable by Project Co 1o the Board on the
Compensation Dake.

2 Full and Final Settlement

2.1

Any and all sums inrgvocably paid by the Board 1o Preject Co under this Schedule
Part 17 (Cornpensation on Termination) will bé in full and final seblement of each
parly's rights and ddalms against the other for breaches and/or termination of this
Agreament and any other Project Document whether under cantract, delict,
rastitution or ctherwise but without prejudice o

211 any antecedent liability of Project Co to the Board which the Board has
been unable to set off pursuant ta Clause 4612 of this Agreement;

212 any antecedent liability of either party to the other that arose prior o the
Terminetion Date (but not from the termination itself) to the extent such
liability has not afréady been taken ime account in determining or
agresing the Boamd Dofault Temnination Sum, Adjusted Highest
Compliant Tender Price, or Adjusted Estimated Fair Valua of the
Agreament, the Forca Mejeura Termination Sum or the sums dug in
accordance with Section 4 of this Schedule Part 17 {Compensation on
Temination) as the case may be: and
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2.2

3 Costs

213 any llatililies arlsing in respect of any bweach by silher party of their
obligetions under Clause 47.6 of this Agreement which arises or
continues after the Termination Date.

If eiteer the Adjusted Highest Compliant Tender Price or (as the casé may be) the
Adiusted Estimated Fair Vatue of the Agreement is zero or a negaiive number tha
Board shall be relessed from 8!l liability to Project Co for breaches and/or
termination of this Agreement and aty othew Project Document whethar wnder
confract, dellet, restitufion or otherwlse save for:

221 any artecedent Nlabilty of the Board which arose pridr 1o the Termination
Dats (but nat from the tarmination itsaif) to the axtent such liability has
not already been taken inle account in determining the Adjusted Highest
Compliant Tender Price or the Adjusted Estimated Falr Value of the
Agreement {as the case may bej; and

222  any liabiittes arising in raspact of any breach by either party of thelr
obligations under Clause 47.6 of the Agreement which continues after
the Termination Dats.

The costs andfor expenzes to be taken into account in the calculatien of all temination sums due
pursuant to this Schedule Pan 17 (Campengation on Terminaiiom shall only be such costs andior
sxpenses 1o the extent that they are reasonable and propar in quantum ard shall have been ar will ba
reasonably amnd propedy incumsd and shall only be counted once.

4 Undisputed Amounts

it the ealculation of any kermination amount is disputad then any undisputad alament of that amount
shall be paid in accordance with this Section § {(Gemeral of this Schedule Part 17 (Compensalion on
Termination and the disputed elemnenl shall be dealt with in accordance with Schedule Part 20

(Dispute Resolition Precedure).
5 Quistianding Senior Debt Amount
5.1 The Board shall be antitled to rely on the certificate of the Security Trustes as

E2

conclusive as to fthe amount of the Base Senior Debl Tarmination Amount or
Reviced Senior Debt Termination Amount (as the case may be) cutstanding ai any
relsvant time.

The receipt by the Security Trustea of the Base Senlor Debt Tesmination Amaount
or Revisad Sanfor Debt Tamination Amount or alamenis thereof (as appropriate)
{as the case may be} {and whers appropriate any accnued interest or breakage
cosls as cerdified In accordance with paragraph 5.7 above) shall discharge thae
Board's abligations 1o pay such sums to Project Co.
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“Adjusted Estimated Fair
Value of the Agreement”

SECTION &

DEFINITIONS

means, subjact to paragraph 4.6 of Section 2 {Compensation for
Froject Co Dedawlf) of this Schedule Part 17 [Compensation on
Tenmminationy, the Estimated Falr Value of the Agreemeant adjusied
as follows;

(a} where in respact of any month of part of a month from the
Termnination Data to the Compensation Date the Pest
Temnination Service Amount is a negative nwmber, the
aggregate of all such negative Post Terminzltion Service
Amounts shell be sat against and shall reduce the Estimaded
Fair Value of the Agreement (whather or not such amounts
have twen sef-off by the Board pursuant 1o paragraph 3.8 of
Soction 2 {(Compensation for Projoct Co Dofauly of this
Schedula Part 17 {Compeansation on Termination)y;

and the aggregate of the following amounts shall be deducted from
the Estimaied Falr Valua of the Agreement:

(b} the Post Terminaticn Senvice Amounts actually pald by the
Boatd to Project Co prior to the Compensation Date;

(¢} fie Tendsr Costs: and

{dy amounts that the Board is enliflad fo set ofi or deduct;

and the agyregate of the following amounts shall be added to the
Estimatad Fair Value of he Agreamant:

(e} all creddt balances on any bank accounts held by or on bohalf
of Project Co on the date that the Estmated Fair Value of the
Agreament is calculated, and

(M} any fnsurance proceads and other amourds owing to Projec
Co {and which Preject Cao is entitled to retain, 1o the extent not
included in {e);

to the extent thai:

() and {f) have nat been directly talken inlo account in caloulating
the Estimatad Fair Value of the Agresment; and

the Board has receivad such amaunts in accordance whh ihis
Agreement or such amounts are standing to the credit of the
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“Adjusted Highest Compllant
Tender Price”

Insyrence Procesds Account;

means, subject to paragraph 3,15 of Section 2 (Compensation for
Project Co Defauf® ol tis Schedule Part 17 (Compsnsalion on
Terminatiory, e Highest Compliand Tonder Price adjsted as
follows:

(a)  where in respect of any month or part of a month from the
Termination Date to the Compensation Date the Post
Terminafion Servica Amount is a negative number, the
aggregate of all such nagalive Posl Termination Sarvice
Amounts shail be sel against and shall reduce such highesi
tander price (whether or not such amounts have been set-
off by the Board pursuant to paragraph 3.8 of Saction 2
{Compensation for Project Co Defaulfy of this Schedule Part
17 {Compensation on Tenmination));

and the acgregate of the following amounts shall be deducked fram
the Highest Compliant Tender Price;

{t)  the Post Temination Senice Amounts actually paid by the
Board to Project Co prior to the Compensation Date;

(cy  the Tender Costs; and

{d} amounts that the Board is entitied to set off or deducl under
this Agreement,

and ihe aggregate of the following amounls shall be added to such
highest tender price:

{e) &l credit balances on any bank acoguris held by or on
bahalf of Project Co on the date that the highast priced
Compliant Tender is received; and

{f) any incurance proceeds and other amounts owing to
Project Co {and which Peoject Co is entiied to retain), to the
extent not includad in (a);

10 the axtent thak;

{8) and (f) have not been directly taken into account in thal
Compliant Tender; and

the Board has recelved such amounts in accordance with this
Agreament;
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“APB Distribution™

“Base Senior
Termination Amount™

Dabt

means, for tha petiod during which the Additional Pearmitted
Borrewing subsists, an amount equal to the aggregate of alf
Distributions made during that peried up 10 an amouwnt equal fo the
principal of the Additional Parmitted Borrowing on the first day of
that petiod,

means, subject 1o Clause 4.3

(a)

{v)

all amounts outstanding at the Termenation Date, including
inferest and Dafault Interest accrued as at that date, from
Pioject Co, Hold Co or the [asuer undet the Senior Funding
Agrasmeants in respect of Pérmitted Borrowings (other than
in respect of Additional Parmitied Borrowing); and

all amounts by way of brezkage coste (inctuding, without
double caunting and 1o the extent not coverad by paragraph
{a) any Early FRedemption Fee and any EIB Prepayment
Amount) payable by Project Co, Hold Co orthe Issuer under
the Senior Funding Agreements az a resull of a prepayment
in respect of Pormitled Borrowings (other than in respac! of
Addilional Pemmiited Borrowing), calculated on  the
assumption that such prepayment will be made on the
Invgica Dete subject to Projact Co and the Senior Funders
mitigating all such costs to the extent reasanably possible
{unless the amount or the formula for dedermining the
amount of such costs is fixed in advance undar tha terms of
the Senior Funding Agraementis);

jess, 1o the exten ii is a positive amount the aggregate of (without
double counting In refation to the caleuiation of the Base Senior
Debt Termination Amount or the ameunts below)

{c)

{d)

{e}

any amounts claimable on or aftar the Termination Data in
respect of Gontingent Funding Liabilities;

all amounts {if any] including cosis of eady temination of
Interest rate hedgng arrangements and other breakage
costs, payable by tha Senicr Funders to Project Co as a
result of prepayment of amounts outstanding in respect of
Permitted Borrowinge (othet than in respect of Additional
Permitted Borrowing), or, in the cass of sarly lermination of
interest rae hedging arrangements only, as a regult of
termination of this Agreement;

all other amounts receivad by 1he Senior Fundars on or after
tha Termination Date and before the date on which any
compensation ie payabla by tha Board 1o Project Co as a
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"Compensation Date™

“Compliant Tender"

“Compliant Tenderer”

“Contingent Funding
Liabilities"
“Deemed New Agreement”

4

reault of enforcing any other rights they may have; and

all credit balances on any bank acgounts (but excluding the
Insurance Prceeds Account), held by or on behalf of
Project Co on the Termination Date;

means efher:

(a}

(B

ii paragraph 3 (Retendering Frocedurs) of Secton 2
(Compensation for Project Co Defauh ol this Schedule Fart
17 {Compenszaltion on Termination) applies, the eadiar of:

i. the datg that the New Agreemaent Is entered into; and

ii. the date on which the Board pavs the Adjusted Highest
Compliant Tender Price to Project Co; or

if paragraph 4 (No Retendering Procedure) of Saction 2
(Cormpensation for Project Co Defaufh ol this Schedule Fart
17 (Compensation on Termination} applies, the date thal the
Adjusted Estimated Fair Value of the Agreement has baan
agreed or determined;

means a tendsr that mésts all of the Qualification Criteria;

maans a Suitable Substitule Conlractor who submils & Compliant
Tander,

rmeans the letters of erodit to be provided by the Shareholders in
kerms of the Shareholders Support Agreement {as defined in the
Comman Terms Agreement):

maans an agreemen on the same terms and conditions as this
Agreement, as at the Termination Date, but with the following
amendments;

a)

b)

if thig Agreament is lerminated pricr to the Actual Completicn
Date, then the Longstop Date shall be extended by a period 1o
allow & New Project Co (had one been sppointed} to achleve
the Actual Completion Date prior to the Longstop Date,

any accrued Deduciions andior Warning Noticas shall, for the
purposes of termination only, and without prejudice o the
rights of the Beard o make financial deductions, be cancelled;
and
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¢} the term of such agreement shall be for a period equal to the
tarm from the Termination Date to the Expiry Date:

“Discount Rate”
“Distribution™ has the meanitg giver in Schadule Part 23 (Refinancing);
“Early Redemption Fee™ means.
{@) on termination of this Agreement pursuant to Clause 39
{Board Events of Detault), the ERFT;
{b) on tamination of this Agraement pursuant to Clause 42
(Authority Voluntary Termination), the ERF2; and
{©) on termination of this Agreemeant in any other circumstance,
Zewo;
“EIR" means the European Investment Bank;
“EIB Finance Contract” shall have the meaning given to it in the Common Terms
Agreement;



“EiB Prepayment Amount”

“ERF1”

“ERF2"

“Estimated Fair Velue of the
Agreament”

“Falr Value™

“Highest Compllant Tender

Prica”

“Institutional Invesior Nole
Purchase Agreement”
“Insiltutional Investor Noke
Holdar"

“Invoice Date”

means the amount of any Prepayment Indemnity as defingd in the
EIB Finance Countraci as at the date of this Agresment) in respact
of a prepayment as determined under the EIB Finance Contract at
the relevant fime;

has the meaning glven in the Instituticnal Investor Note Purchase
Agraameant as at the date of this Agreement as ameanded fram time
to time in accordance with Clavse 9.14 of the Funders' Direct
Agresment;

has the meaning giver in the Instituticnal Investor Mote Purchase
Agreement as at the dale of this Agreement as amended from tme
i fime in accordance with Clause 9.14 of the Funders' Direct
Agraament;

means the amount detemmined in accordarce with paragraph 4 (No
Retenderfng Procedurel of Section 2 (Compensation for Project Co
Defaulf) ol thls Schedule Part 17 (Compensalion on Terminatior)
ihat a third party would pay to the Board as the market value of the
Deemad Now Agreemant;

means lhe amount at which an asset or liabdily could be
exchanged in an ayms’ length transaction between informed and
willing parties, other than in a forced or liguidaied sale;

means the price offered by the Compllant Tendarer {if any} with the
highast tender price and, if no Compliant Tenders are received,
means zerg,

shall have the meaning given to it in the Common Terms
Agresment;

shall have the meaning given to it in the Cormmon Terms
Agresment;

means, in respect of the Board Default Termination Suemn, the
Force Majeure Termination Sum or the swms due pursuant to
Seclion 4 of this Schedule Part 17 {Compensation on Termnination)
(as appropriate}, the date that is the later of;

{a) the date on which the Board receives an invaice from Project
Co for the relavard terrmination sum: and

ib] 1he date on which the Board receives the supporting evidence
raquired pursuant to paragraph 1.1 of Section 5 {General} of
thls Schedule Part 17 [Gompensalion on Termination);
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“Liquid Market"

“Market Value Availability
Dadustion Amotunt”

“Maximum Service Payment”

“Maximum Termination
Amount”™

“New Agresment”

mesns that there are sufficient willing paries (being &t least two
padies, sach ol whom Is capable of being a Svitable Substitute
Contractor) in the markel for design, build, finance and maintain
contracts or similar contracls for the provision of sedvices (in each
case the same as or similar 1o this Agreement) for the prica that is
lkely to be achieved through a tender to be & reliable indicator of
Falr Value provided always that any wehicla condrollad and
gstablishad by the Senior Funders specifically for the purposes of
the Project and to which this Agresment may ba novated shall be
discounted in assessing whether there are aufflcient willing parties
in the market for such purposes;

means for any month or part of a month, an amount equal to the
availability deduction that was made to the Manthly Sesvice
Faymeaent under paragraph 4 of Section 3 Schedue Parl 14
iPayment Mechanism) in the month immediately preceding the
Termination Date, less an amount equal to any availability
deduction thal was mada for a Functional Area which was
unavailable at the Termination Date but which has subsequently
become available whether as a result of the Board incurring
Rectification Costs or otharwise;

means one twellth of the Annual Service Payment payable at any
fime befora any deductions under Section 3 of Scheduda Part 14
{Fayrment Mechanism} but allowing for indexation undar paragraph
2 of Section 2 ol Schedula Part 14 (Payment Machanism);

means sdthar an amount equal 1o the agaregate ol

{6} tha Base Senior Dabt Terminalion Amount; and

(b} the principal amount of the Subordinated Debt cutstanding;
and

{c}  Redundancy Payments and Sub-Contractor Lossas;

OR, if the agpregate of the amounts referred fo in {a) and {b)
above i3 less than the Revised Senior Debt Tesmination Armount
then an amourt equal to the aggregate of;

{di the Revissd Senicr Crebt Terminalion Amount; and

{&) Redundancy Paymeants;

means an agreemsnt on the same terms and conditions as this
Agreement at the Termination Data, but with the following
amendmenis:
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“New Project Co™

“No Default Interest Rate™

“Posl Termination Service
Amoaunl™

“Qualification Criteria”

(=) i this Agresment is terminatad prior to the Actual Completion
Date, then the Longstop Drate shall be extended by a peried
1o aliow a New Project Co 1o achieve the Actual Completion
Drate prior to he Longstop Date;

(b} any accnuad Deduclions andior Waming Notices shall, for the
purpeses of termination only, and witheut prejudice to the
rights of the Board to make financial deductions, be
cancelled;

fc) the term of such agreament shall be equal to the term from
tha Termination Date until the Expiry Date; and

(d) any othar amendments which do not acvarsaly affect the
Project Co;

means the parsen who has antered or who will entar into the Naw
Agreement wilh the Board;

means tha rate of interest due and payahle to the Senior Funders
pursuant o Clause 22.9 of the Common Temms Agreement as ai
the date of this Agreement;

maans for the purposes of paragraph 3 (Referdering Frocess) ot
Saction 2 {Compensalion for Froject Co Defaufl) of this Schedule
Fart 17 (Compensation on Terminatior), for the whole or any part
ol a monih for the period from the Terminaton Dste to the
Compensation Date, an amount egqual to the Maximum Service
Fayment (pro rata for pant of a month) which would have been
payable under this Agreemert had this Agreement not been
terminated, less an amount equal 1o the aoggreqgate of {withoul
double counting):

fa) (where relevanty the amount by which the Post Termination
Service Amounts for the provicus month was less than zero;

(b} the Markel Value Availabilily Deduction Amount for thal
manth: and '

(c) iha Roctification Cosgls incurrad by the Beard in that monih;

means the ocriteria that the Board requires tenderers to meat as
pard of the Tendet Process, which (subject to compliance with
procurarmaint ragulations) shall be:

(ay the New Agreemant terms;
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“Rectification Costs”

“Redundancy Payments”

“Relevant Assumpilons”

(b} 1lenderers should have the financial ability to pay the capita!
surn lendered for the New Agreement and the financial abitity
to deliver the Works and/or the Sarvices {as appropriate) for
the price tendeved;

(Y the tendevers may onfy bid on the basis of a single capital
payment to be mada on tha date of the New Agreement:

{d) the tenderer is experienced in providing the Services or
similar sanaces;

{a@) the lechnical solution proposed by the tenderers is capable of
delivery and the tenderer is technically capable of delivery of
the Services; and

(fy any other tendsr criteria agreed by the Board and the Project
Co;

means, fof the purpeses of any Tarmination Date that occurs after
the Actual Completion Date, an amaunt equal o the reasonable
and proper costs incumed by ihe Board in a particular montk or
part of g month in ensuring that the Services are available;

means redundancy payments and other termination payments
which are requirgd under Lavr to be made o employses of Project
Co reasonably and properly incurred by Project Co arising as &
direet result of tarminating this Agreement (provided that Project
=0 shall use all reasonable endsavours to mitigate Its loss) and
provided that in calculating such amount no account should be
taken of any liabilities and obligations of Project Co arnising cut of.

(a) contracts of employment or olher agreements or
arrangements antared inlo by Project Co 1o the extent that
such contracts of employment agresments or arrangements
wara not entered info In connectlon with the Project; and/or

(Y contracts of employment or olher agreemenis or
arrangements entered Ine by Project Co 1o the extent that
such contracts of employment agresments or arrangements
ware not entered inte in the ordinary course of business and
on commearcial arm's length ermes;

means the assumptions that the sale of Preject Co Is on the basis
that there is ne default by the Board, that the sale iz on a going
poncern hasig, that ne reslriclions exisl on the transter of share
capital, that no Additional Parmilted Borrowing has taken place
and therafore that the affect of the Additional Permitied Bamowing
on the calculation of such amount i3 disregarded but that atherwise
the acluai state of affairs ! Project Co and the Project is taken into
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*Revised Senior
Termination Amount”

“Senior Debt™

Debt

acoount

mears, subject b Clause 4.3 and Refinancing:

(a)

{b]

all amounts outstanding at the Temination Date, including
inferesl and ¢other than in respect ol Addilional Permitted
Borrowingy Default Interast accrued as at that dabs, from
Project Co, Hold Co or the lssuer under the Senior Funding
Agreaments in respact of Permitted Borrowing; and

all amounts by way of breakage costs {including, without
double counting and to the extent not covered by paragraph
(2} any Eardy Redemptlon Fee and any EIB Prepayment
Amaount) payable by Project Co, Hold Co or the Issuer under
the Banior Funding Agreements as a rasult of a prepayment
In respect ol Permitied Borrowings (other than in raspect of
Additional Permitted Bowowing), calculated on the
assumption thal such prepaymant will be made on the Invoice
Date, subject to Project Co and the Senior Funders miligaling
all sauch costs ko the exdent reasonably possible, (nless and
to the extent the amount, or the formule for determining the
amound, of such ¢osts Js fixed in advanae under the terms of
the Senior Funding Agreerments)

LESS, to fhe extent il is a posilive amount, the apgregate of
iwithout doubde counting in relation to the cakulation of the
Revised Seanior Debt Temmination Amount or lhe amounts below):

V.

&ll credit balances on any bank accounts (but excluding the
Insurance Proceads Account) held by or on behalf of Project
Co un the Termination Date;

any amounts clalmabie on or after the Tarmination Date In
respect of Contingent Funding Liabilities:;

all amounts {f any), induding costs ol sarly tarmination of
Interest rata hedging arrangements and other braalkage costs,
payeble by the Senior Funders 10 Projects Co as a result of
prepaymait of amounts on the date of the New Agreemant;

all other announts ragsived by the Senior Fundsrs on or affer
tha Temination Date and before the date on which any
compensation is payable by the Board to Project Co as a
result of enforcing any other rights they may have; and

&ll APB Distributions;

means the financing provided by the Ssnior Funders under tha
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“Senior Funding
Agreemenis”

“Sub-Contractor Losses”

Sanior Funding Agresemeants;

has tha meaning given in Schedule Part 1 (Definions and
Inlerprelation;

means:

{a) the amount reascnably and propary payable by Project Co to
the Contractor undsr the tarms of the Construction Cantract
as a direct result of the termination of this Agreamant
provided that such amount shall be reduced to the extent that
Profect Co fails to use all reasonable endeavours o mitigate
such amount; and

ib) tha amount reasonably and propany payable by Project Co to
the Sarvice Providers under their respective confracts with
Froject Co (as the case may be} a3 a direct resull of the
termination of this Agreement provided that sech amount
shall be reduced to the extend that Project Go fails to use all
reasonahle endeavours to mitigate such amount;

provided 1hat in both cases no account should e taken of any
liabilitics and obligation of Project Co to tha Sub-Contractors
arising cut of:

agreements or arangaments entersd into by Projact Co
ancipr 1he  Sub-Contractors fo the extent that such
agreements or amangements were not entered into in
connecltion with those parties obligations in relation to the
Project; andior

agresmenis of arangemsnts antersd into by Project Co
andior 1he Sub-Contractars 1o the extent that such
agreaments or arrangemenis warg not entsred into in the
ordinary course of business and on commercial arm's length
tarma;

“Suitable Substitute has the meaning given in the Funders' Ditect Agreement,

Contractor”

“Subcrdinated Dekt”

“Tender Costs”

means the financing provided under the Subordinated Funding
Agreements;

means the raasonable ard proper cosis of the Board ineurred in
carrying out the Tender Process andfor in connection with any
calculation of the Estimated Falr Value of the Agreement;
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“Tancler Process”

*Tenter Process Monitor™

“Termination Sum”

means the procass by which the Board requests tenders from any
parties interested in entaring into a New Agraoment, evaluates the
responses from those interested parties and enters inte a Mew
Agreement with a new ssrvice provider, in actcordance with
paragraph 2 {Redendeing Process) of Section 2 {Compensation
for Project Co Defaul) of this Schedule Part 17 {Compensaifon on
Ternnnation);

means the person appointed under paragraph 3.6 of Sectien 2
{Compensation for Profect Co Defaulfy of this Schedule Part 17
(Compensation on Termination); '

has the maaning ¢lver in paragraph 1.2 of Bection 5 [(General) of
this Schadule Part 17 {Compernsalion on Termination).
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SCHEDULE PART 18
HANDBACK PROCEDURE

DEFINITIONS

In this Schedule Part 18 (Handback Procedurs) and elsewhere in this Agreement (save
where Schodule Part 1 (Definilions and interpretalfons; provides 1o the conlrary) the
Ioliowing words shafl have the ollowing meanings:

“Handback Works” means the maintanance works {if any) raguired to ba
camied out in respect ol the Faciltiss in order to
procere that they will, on the Expiry Date, satisiy the
Handback Requlremenis:

*Handback Programme” maans fhe programme for carnying out the Handback
Warks over the remander of the Projpct Term
describing the 1otal works to be carried out and the
method of camying out such works during the overall
period in which thé Handback Works ara fo be
exacuted;

“Handback Amount” maans the astimatad cost of carrying our the Handback
YWarks.,

On the Expiry Date, each slemsnt of the Fagcilities shall be in a condition which is:

2.1 consistent withh Condition B of Facst 1: Physical Condition of the *Property
Appraisal Guidancs for NHSScotland: A risk based methodology for properly
appralsai®; and

22 conslstent with Condltion A of Facet 6: Quality Conditlon of 1ha *Property Appralsal
Guldance tor NHSScotland: A risk based methadology for proparty appraisal”; and

2.3 conslstent with Condition A of Facet 2: Fire, Heaith and Safety Requirsmeris
Condition of the “Proparty Appraisal Guidance for NHSScotland: A risk based
methcdology for property appraisal”

together referrad 1o as (the "Handback Requiraments®).

Nat bess than two [2) years prior to the Expiry Date, Project Co amd the Board's
Repregentative shall conduct a |oint ingpection of the Farilities.
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Yithin twenty (20 Business Days after the completion of the inspection, if it s found that
any element of the Faciitiss is not in & condition consistent with 1he Handback
Requitements, Project Go shall forthwith provide to the Board's Representative In
mccordance with Schedule Part 8 (Raview Proceduse)!

4.1 Project Co's proposal as to the Handback Works;
4.2 Projact Co's proposal as o the Handback Programme; and
4.3 Froject Co's estimata of the cost of tha Handback Amount,

The Board's Raprasaatative may, within 15 Business Days after receipt of tha details set out
in paragraph 4 from Project Co, raise comments in accordance wilh paragraph 3 of
Scheduie Part 8 {Feview Procedurs) on Project Co's proposals and estimate referrad to in
paragraph 1 above.

On agreemant, or determination in accordance with Schedule Part 20 (Dispute Resolution
Frocedurs), of the Handback Works, the Handback Programme andfor the Handback
Amount {a3 the case may be), Project Co shall procure that the Handback Works are carried
aut in sccordance with the Handback Programme so as to meet the Handback
Requirements. Project Co shall carry out the Handback Works at Hs own cost
notwithstanding 1hat the actual cost of the Handback Works may ba highar than the
Handback Ampunt.

From the dale of the agreement {or determination in accordance with Scheduls Part 20
{Dispute Resointion Procedurel) of the matters identified in paragraph 8, the Board shall be
enitiad to withhold ﬁ%} of each subsequent Mortthly Service Paymant up to
the amount of the Handback Amount {the “Withhald Amount') and the provisions of
paragraph 11 shall apply. The Board shall pay such amounts into an interest baaring
account in its own name (the "Retention Fund®).

Project Co may aleet by notica in witing to the Board within 10 Business Days of the
agraament (or datsrmination in accordance with Schedule Part 20 (Dispidte Resolstion
Frocedursy) of the matters identified in paragraph & to precure the provision of a bond (the
*Handback Bond*") in favour of the Board (and in a form acceptable to the Boeard (acting in
ita scle discretion)) for an amount equel Yo the Handback Amount and from a bank or
insurance company authorised to carry out business in the United Kingdom, and  upen
delivery of the same to the Board, the provigions of paragraph 7 shall not apply.

Froject Co shall carry out the Handback Works o the salistaction of the Board's
Hepresentative in accordance with Good Industry Pracice and in accordance with the
Handback Programme so as ko meet the Handback Raguirerments.

MNotwithstanding:

10.1 the agreement of the Board's Representativa to any Handback Works, the
Handbrack Prograrnme or the Handback Amouwnt;
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10.2 the participation of the Board's Representative in any inspection under this
Schedule; and/or

10.3 the complete or partial carrying out of the Handback Works

Project Co shall not be relieved or abscived from any obligation to conduct any other
inspection or to perform any other works in accordance with the Service Level Specification
and Method Statement for the services described therein,

Where this paragraph 11 applies, if and to the extent that Project Co carries out any materiai
part of the Handback Works in accordance with paragraph 8, Project Co may make a ciaim
fer payment far the work carried out. Any such claim shall be accompanied by a certificate
by Project Co setting out the works performed and the value of such works. The Board shail
be entitled to require any reasonable further evidence in respect of the valuation of the
works. The Board shall make payment of the amount of a valid claim within ten (10)
Business Days of the date of the claim and shail be enfitled to withdraw that amount from
the Retention Fund. if at any time the amount in the Retention Fund is insufficient to cover
the costs claimed by Project Co, the Board shall pay the unpaid portion of such valid claim
from any amounts which subsequently stand to the credit of the Retention Fund. In the
event that the amount remaining in the Retention Fund on the Expiry Date is insufficient 1o
cover Project Co's costs which have not been paid, Project Co shall bear the balance of
such costs itself.

Not later than sixty (60) Business Days before the Expiry Date, Project Co and the Board's
Representative shall conduct a joint inspection of the Facilities. Such inspection shall
confirm whether or not the condition of the Facilities is in accordance with paragraph 1
above,

On, or within ten {10} Business Days after, the Expiry Date, the Board's Representative shall
either;

131 issue to Project Co a Handback Certificate and return the Handback Bond or pay
any balance standing to the credit of the Retention Fund (as appropriate), to
Project Co; or

13.2 notify Project Co of its decision not to issue the Handback Certificate stating the
reasons for such decision.

Any notice given by the Board's Representative in accordance with paragraph 13.2 shall set
out each respect in which the Handback Works have not been completed or the Facilities do
not comply with the Handback Requirements and shall state the Board's Representative's
astimate of the cost of procuring that the Facilities comply in all regpects with the Handback
Requirements.

Project Co may, within ten {10) Business Days after receipt of the notice given in
accordance with paragraph 13.2 by notice to the Board's Representative, object to any
matter set out in the Board's Representative's notice. The notice from Project Co shall give
details of the grounds of such objection and shall set out Project Co's proposals in respect
of such matters.

204



16

17

If no agreemsnt is reached between Project Co and the Board's Representative as to any
matler referred o in Project Co's notice given in assordance with paragraph 15 within ten
(10)Business Days of receipt of thal nolice by the Board's Representative, then either
Project Co or the Board's Representalive may refer the matier {or datermination in
accordance with Schedule Parl 20 {Nspule Resofution Pracedure) as io:

161 whether the Faciltiss comply in all respects with the Handback Requirements; and

16.2 tha eslimated cost of procuring that the Faciities comply In all respects with the
Hardback Bequiremens, where the Facilities do not comply 0 2l respests with
the Handkack Requirements.

i it is agreed or determined in accordance with Schedule Part 20 (Dispife Resoiution
Procecierey that the Facliitles did not, at the Explry Date, comply in all respects with the
Handback Requirements, Project Ca shall pay to e Board an amount gqual to the
ectimalad cosl of cotnplating such Handback Woks (less, whare applicable, any amounts
standing to the credit of the Retenticn Fund at that ime) or procuring thal the Fecilities
comply in all respects with the Handback Requirements. Such payment shall be made not
later than twenty (20} Business Days afler the estimaled cost has been agresd or
determined and, upon such paymert being received by the Board, the Board's
Representallve shell issue the Handback Cerificate and return (where applicable) the
Handback Bord to Project Co.
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SCHEDULE PART 15
RECORD PROVISIONS
SECTION1
GENERAL REQUIREMENTS

Project Co shall retain and maintain ail the records {including supersedad regaords) referrad
o In Seclion 2 (Recordz ¢ be Kepl) of this Echedule Pan 19 {(Record Frovisions) In
accordanca with this Section 1 (General Regirements) of this Schedule Part 19 {Record
Frovisions), the requirements of Good Industry Praclica, In chrondlogical aeder, In a form
that is capable of audit arnd at its own axpanse. Project Co shall make such vecords
available for Inspection 1o the Board where it has reascnable cause for requiring such
records, on giving reasonable notice shall provide such facilities as the Board may
reasonably requira for its representatives to visit any place whers the records are held and
examing the records maintained undar this Schedule Part 12 (Record Provisions).

Wherever praclical, crginal records shall be refained and maintained in hard sopy form.
True copies of the original records may be kept by Projact Go where it Is not practicable 1o
retain oniginal records,

Those recards relating t the Project Operations (inciuding the design, constnsction,
development, enhancement and mainienance of the Facilities) shall be retained for the
. duration of the Agreament.

Financial and other records (including withowt limitation all information provided in support of
any Change) shall be retained and maintainad by Project Co for a pericd of at laast sl (6)
yaars after the end of the Project Term in sufficlent detadl, in appropriate categories and
generally in such a manner to enable Froject Go to comply with its obligations under Clause
83.1 ard where appropsiate 10 enable the data i such records lo be enfered into the
Financial Model s0 that the output from the Financial Model {on the basis of such data) can
ba directly comparsd with the actual financial cashflow and perormance of Project Co.

Where Project Co wishes to dispase of any records maintained ag provided in this Schedule
Part 19 (Focord Provisions) which are more than fifteen (15) years old, or in respect of
which the required period for their retantion has expired, then Project Co shall notily the
Board and if, within forty (40) Business Days of such notice, the Board elecls to recaive
cartain of thoge racords, then Project Co shall dallver up such records 1o the Board in the
mannar and at the location as the Board shall reasonably specify, and the costs of retalning
those records in safe storage and deliverng up the same shall be bome by Project Co.

Subject to paragraph 5, for a period of not more than six (&} years following the fermination
for whatever reason of this Agreement, Project Co shall retain in safe slorage all such
records as are raferred to in Sactlon 2 (Records to be Kept) of this Schadule Part 19
{Record Frovisions) which were In axistenca at the date ol tarminatlon of this Agreament.
On the expiry of such period or at the earliar requast of the Board (and the FPartes
acknowledge thal such a requast shall be deemed to have been issued by the Board upon
the occurrence of any of the events set out in Clause 40.1.1 whethar prior 1o or followlng
termination of this Agreament), Preject Co shall deliver up all those records {or where those
records are required by statule to remain with Project Co or a Contracting Associate of
Préject Co, coplas tharaof) to the Board In thé manhér and at the lecation as the Board shall
reasonably specify. The Brard shall make available to Project Co all the records Project Co
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delivers up pursuant 1o this paragraph subjecl 10 reasonable notice. The cosis of retaining
those records in safe storage and delivering up the same shall be bome:

8.1 by Project Co where the lermination arises as a result ol a Project Co Event of
Detzull; and
6.2 by the Board whera the tarmination arises for any other cause.

Withaud prajudics o tha foragoing, Praject Co shall provide the Board:

7.1 as 500n as they may ba avalabk and ity any event within sixty (60) Busibwsas Days
after the end of the first six (§) months of gach financial year of Project Co which
falls during the Project Term, a copy, certified as a true copy hy an officer of
Project Co, of #ts unaudited imerim accounts and, if appropriate, of consolidated
unaudited interim accounis of Project Co, its Subsidiaries and Helding Company (if
any) which would (if Project Co were listed on the London Siock Exchanga
whether or not it is) be raquirad to be sent to shareholders as at the and of and for
each such six (8) month peried; and

7.2 as s0on ag they shall have been sant to its sharehokiers in order {6 be laid before
an arinual general meeting of Project CGo but not later than one hundred and thirty
{130 Businass Days after the end of sach accounting raference pencd o Project
Ca part or all of which falls in a Contracl Yaar, a copy o Project Co's audited
accounts and it appropriate, of the consolidated audited accounds of Project Co
and, its Agsociated Companies (If any), In respect of that pericd, prepared in
accordance with the Companies Acl 1985 and generally accepted accounting
principles and basas th Scodland, consistently applied 1ogether with copies of all
related directors' and auditors' reports and gl other nolices/circularg o
sharehoiders,

Project Co shall provide to the Board on 21 Masch, 30 June, 30 September and 31
December sach year a document listing all information provided by it to the Senior Funders
during the praceding three month panod and, at the raquest of the Board, provids fo the
Board any information provided by it to the Sanior Funders during the Project Term and any
other infermation relating to the Project that the Board may reascnably reguire,

Any drawings required to be made or supplied pursuant o this Agreement shall be of a size
appropriats 10 show the detall to be depicted clearly without magnifing aids and shall
confotrn to British Standards 1182 or 308 or aquivalent as approprata. Whare by prior
agreement the Board has agmad to accept microlilm, microfiche or other storage media
(which must include secure back up facllifies), drawings and ciher decuments shall e made
or aupplied in such form as has been agreed.

Upon temination or expiry of this Agreament, and In the avert thal the Board wishes to
enter inkd another contract for the aperation and managemsnt of the Project, Project Co
shall (and shall ensuie thal the sub-contraciors willy comply with all reasenzbla requesis of
the Board to provide information relating to Project Co's costs of operating and maintaining
the Prolect. :
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Project Co shall use all reasonable endeavours to assist the Board in its preparalion of any
repart andfor return required pursuand to reguiations, directions or guidance applizable to
the Board {in each cage as amended, replaced or conaclidated fiom time o tme) or as
required by extemal agencies including without limttation, reports and returng regarding the
physical corditlon of tha Facilitles, haalth and safety, under tha Fire {Scolland) Regulations
2005 and the Fire Safety (Scotland) Regulations 2006, relating (o environmenta! heakh and
1o comply with The NHS and You or any document replacing it or required by the Scoltish
Government Heslth Directorates,, the Scottish Governmeant or the Scoltish Futures Trust

fram tima to time,
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SECTION 2
RECORDS 7O BE KEPT

This Agrasment, its Schedule and tha Project Documents including al amendmenis to such
agreements.

Project Co shall at all timas maintain a full record of particulars of the costs of performing the
Projact Operations, including those relating to the design, construction, maintenance,
operation and finance of the Facilites. This shall require Project Co to kesp {and whera
- appropriale to progure that the sub-contractors shall keep) books ol account in accordance
wilth hest accountancy praclice with respeci o the Agreement showing in detail:

2.1 administrative cverheads;

2.2 payments to Sub-Contractors and 1o sub-contractors;

£.3 capital and revenus expenditure,

2.4 such other items as the Board may reasonably require to conduct cost audits for
verification ot cost expendifure or eslimated axpeanditure, for the purpose of Claussa
29.11, Schedule Fart 18 {Change Proiocoh end Glause 32 {Changes in Law).

and Project Co shall have {and procure that the sub-contractors shall have) the bocks of
account evidencing the iteme listed in paragraphs 2.1 10 2.4 available for inepection by the
Board {and any expert) upon reasonable notice, and shall present a repor ot these to the
Board as and when requested.

All other documents, softwars or other information expressly referred to in this Agreement.

Records relating to the appointment and suparsssslon of the Board's Rapresentative and
Project Co's Representative.

Project Dala.

Documents, drawings, design data o submissions ralsed in aceordance with Schedule Part
8 (Review Procedurs).

Docurments retaling to planning applications, consents, refusals and appeals.
Records relating to any specialist or stalutory mapections of the Fagilities, induding any

rogchways,
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17

18
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21

23

24

Noticas, reports, resulis and certificales relating to completion of the Works and completion
of the commissloning aclivilies.

Al pperatlon and malntsnance manuais and a full record of all maintenance procedures
carriad out during the Projact Term.

Documenis relating to evenls of Force Majsuwe, Delay Evenis and Relie! Events and the
conzequences of the same.

All formal notices, repors or submissions made fo o received from the Beoard's
Reprasentative in connection with the provision ol Services, the Monitaring of Performance
or the avallabiilty of the Faciliias.

All certificates, licences, registrations or warranties relatad to the provision of Services,

Documents in support of ¢laims for Services Paymeants,

Documents submitted in aceordance with Schadula Part 16 (Change Frotocoh and all
documents provided in support.

Documents related ta relerrals to the Dispute Resolution Procedure.

Documents reiated to change in ownership or any interest In any or all of the shares in
Projact Co anclior Hold Co.

Documents relating o the rascheduling of the indebtedness of Project Co or refinancing of
the Project.

Tax invoices and records ralated to Value Added Tax,

Finaneial records, including audited and vnaudited accounts of Hoid Co and Project Co and
relaled reports

Records required by Law (Inchuding in relation to Health and $afety matters and health and
safety files prepared pursuant o COM Reguiations) and all Consents.

Documsnts relating 1o Insurance and suranca claims.

All other recards, notices or cenlificates requlred to be produced andior maintained by
Project Co pursuant to this Agreement or any Project Document.

Records of all persons amployed by Project Co or its sub-condractors and who are wholly or
mainly engaged in the delivery of Serrices,

0



SCHEDULE PART 20

DISPUTE RESOLUTION PROCEDURE

The procedure set out in this Schadule Part 20 (Dispute Rezofulion Procedura} shall apply
to any dispute, claim o difference arising oul of or refating 1o 1his Agreement (“Dispute™)
except where it has besn excluded from this procadurs by an express term of this
Aqgrasment.

Thig Dispude Resolution Pracedurs shal not impose any pre-condition on either pady or
othamwisa prevent or delay either party from cormmmancing procesdings In any court of
competant jurisdiction in relation te any Dispute in wiich that party requires gither:

2.1 an order (whether interlocutory o finaly restraining the other party from doing any
acl or compeling the other party to do any act; or

2.2 a decrea for a liquidated surn to which thera s no slateable defarce.

MEDIATION

3.3 if the: parties have been unatle 1o resalve the Dispule within twenty (20) Business
Days of the Dispute arizing, they may (if both parties so agees} refer the Dispute to
mediation oh such conditions as may be agread hetwesn the parties. Any
mediation shall be complatad within thirty (30) Businass Oays of such rafarcal and
any agreement arfsing tharefrom shall be recorded in writing and signed by the
paries and shall be bhinding and final to the axtent set out in such agreemert
unlass gthanwise agreed.

3.2 For the awoidance of doubt, mediation shall not be a precondition to the
commencement of Adjudication or court praceedings.

ADJUDICATION

4.1 Eiher party may al any hime (n¢twithstanding that other dispute resolution
proceduras ara unning concurrently) giva tha other party to the Dispute naiics of
its intention to refer the Dispule to adjudication (the "Nolice ol Adjudication").
The party giving he Notice of Adjudication (ihe "Heferring Party"} shall by the
same means of communication send a copy of the Notice of Adjudication to an
adjudicator selected in accordance with paragraph 4.2 below or paragraph 4.11
{Retatad Adiudicator) below (the " Adjudicator®).

4.2 Tha Adjudicator nominated to consider a Dispute raferrad to him shall, subject to
paragraph 4.11, be selected on & stiictly rotadional basis fram the relevant panel of
adjudicators appointed in accordance with the following:

421 there shall be twe (2) panels of adjudicators, one in respect of
constiuction matters (the "Construction Panel') and ong In respect of
oparational and maintenance matters (the "Opevational Panal™). Al the
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422

42.3

424

425

4.2.6

4.27

adjudicators on éach panel shall be wholly independent of Project Co,
the Board, the relevant Sub-Coniractor and any of the major competitors
of Project Co or the relevant Sub-Contractor;

the Gonstruction Panel shall be compnsed of three (3) adjudicators as
identified in paragraph 7 (Panef Members);

the Operational Panal shafl be comprised of thres (3} adiudicators as
identifisd in paragraph 7 { Panef Mambers);

if any member of either pansl rasigns during the 1eem of the Agreemaent,
a replacement adjudicatar shall be appoinled by Project Co and the
Board as soon a3 practicable;

it Project Co andl the Board are vnabla io agree on the identty of the
adjudicators to be selected for the pamels or any replacement
adjudicator, the Chairman {or Vice Chairman) for the time being of the
Charterad Insfitute of Aritrators Scollish Branch shall appeoint such
adjudicators{s) within seven (7} days of any application for zuch
appointment by either party;

Ire the svant that the first panel member is unable or wnwllling to confirm
accaplance of his appoindment as Adjudicator or wheve he fails to
respond wilhin bvo {2) days of the date of the Notice of Adjudication,
then the Referring Party shall invite the person next In dine to acl as
Adjudicator. In the pvent that the secend parsl member 18 unwilling oF
unabla 10 confirm acceptance of his appointment as Adjudicator within
four (4) days of fhe dale of the Notice of Adjudication or # the parties
disagree as o the relevant panal of adjudicators to be used, then lhe
Referring Party may apply to the Chairman (or Vice Chafrman) for the
tima being of the Chartered Institute of Abitrators Scottish Branch who
shall within seven (7} days of the dato of the Notice of Adjudication,
nominate an Adjudicator {who shall also within tha same pariod, confirm
accaptance of his appolntment as Adjudicator) to determine the Dispute
described in the Notice of Adjudication;

no membar of cither panel shall be entilled to accept an appointment to
act as Adiudicator unless he is willing also to be appointed as the
adjudicator to adjudicate any dispuite which:

(a) rmay arise between Project Co and the Condractor and raises
isaues which, in the opinion of Project Co, are substantially the
same as or connected with the Dispula in relation to which he
has besn appointed; andfor

(b} may arise belwsen Project Co and the Service Provider and
reises issues which, in the opinion of Project Co, ame
substantially the same as or connected with the Dispute in
ralation 10 which he has been appointed; and/or
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4.3

44

4.5

46

47

4.8

49

{c) may arise betwsen Project Co and the Independent Tester and
raises issues which, in the opinion of Project Co, are
substantially the same as or connected with the Dispute in
relation to which he has been appointed.

The Referring Party shall, within 7 days of the date of the Notice of Adjudication,
serve its statement of case (the "Referral Notice") on the Adjudicator (appointed
pursuant to paragraph 4.2} and the other party to the Dispute {the "Responding
Party"}). The Referral Notice shall set out each element of the Referring Party's
claim and the relief or remedy sought in sufficient detail so as to enable the
Responding Party to understand and, where appropriate, respond to the ¢laim and
the Referral Notice shall be accompanied by copies of, or relevant extracts from,
this Agreement and such other documents as the Referring Party intends to rely
upcn. The date of the referral of the Dispute (the "Referral") shall be the date of
the Referral Notice.

Within seven (7) days of appointment in relation to a particular Dispute, the
Adjudicator shall establish the procedure and timetable for the adjudication. The
Adjudicator shall have absolute discretion as to how to conduct the adjudication,
including whether a meeting is necessary. He shall establish the procedurs and
fimelable subject to any limitation within this Agreement. The parties shall comply
with any request or direction of the Adjudicator in relation to the adjudication.

The Adjudicator shall reach a decision on the Dispute within twenty-gight (28) days
of the date of the Referral {or such other period as the pasties may agree). The
Adjudicator may extend the period of 28 days by up to 14 days with the consent of
the Referring Party. Unless the parties otherwise agree, the Adjudicator shall give
reasons for his decision. Unless and until the Dispute is finally determinad by
Court praceedings or by an agreement in wiiting between the parties, the
Adjudicator's decision shall be binding on both parties who shall forthwith give
effect to the decision.

The Adjudicater's costs of any reference shall be horne as the Adjudicator shall
specify or, in default, equally by the parties. Each party shall bear its own costs
arising out of the adjudication, including legal costs and the costs and expenses of
any witnesses.

The Adjudicator shall be deemed not to be an arbitrator but shall render his
decision as an adjudicator and the law relating to arbitration shall not apply to the
Adjudicator or his determination or the procedure by which he reached his
determination.

The Adjudicator shall act fairly and impartially and may take the initiative in
ascertaining the facts and the law. The Adjudicator shall have the power to open
up, review and revise any opinion, cerificate, instruction, determination or decision
of whatever naturs given or mada undsr this Agreement.

All information, data or documentation disclosed or delivered by a party to the
Adjudicator in consequence of or in connection with his appointmant as
Adjudicator shall be treated as confidential. The Adjudicator shall not, save as
permitted by Clause 61 (Confidentiality), disclose to any pérson or company any
such information, data or decumentation and all such information, data or
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4.10

4.11

412

documentation shall remain the property of the party disclosing or delivering the
same and all copies shall be returned to such party on completion of the
Adjudicator's work.

The Adjudicator is not liable for anything done or omitted in the discharge or
purported discharge of his functions as Adjudicatar unless the act or omission is in
bad faith. Any employee or agent of the Adjudicator is similarly protected from
liability.

4.10A1 The Adjudicator may on his own initiative or on the request of the
Referring Party or Responding Party correct his decision so as to remove
& clerical or typographical error arising by accident or omission.

410A.2 Any correction of a decision shall be made within 5 days of the daie upon
which the Adjudicator's decision was delivered to the parties.

4.10A.3 Any correction of a decision shall form part of the decigion.

If any Dispute raises issues which, in the opinion of Project Co, are substantially
the same as or gonnected with issues raised in a dispute or difference arising out
of or relating to any other agreesment (all such agreemsnts being referred to as the
"Reiated Agreernents") between:

4111  Project Co and the Contractor,

4.11.2  Project Co and the Service Provider; and/or,

4.11.3  Project Co and the Independent Tester,

which was or has been referred to adjudication (the "Related Adjudication”) and
an adjudicator has already been appoinied (fhe “Related Adjudicator”) then
Project Co may request that the Dispute be referred to the Related Adjudicator
and paragraphs 4.12 to 4.14 shall apply.

Subject to paragraphs 4.13 and 4.14 below, in the event that a Related Adjudicator
orders that a Dispute under this Agreement be consolidated with a Related
Adjudication with which he is dealing under the Related Agreament, then:

4.12.1  with eifect from the time of such order, the Dispute shall be determined
by the Related Adjudicater, who shall become the Adjudicatot; and

4122 such order shall be binding on Project Co and the Board and both of
them shall acknowledge the appointment of the Related Adjudicator as
the adjudicator of the Dispute, with Project Co or the Board (as the case
may be} using its best endeavours 1o precure that the third party whois a
party to the Related Agreement shall with effect from the time of such
order comply with the requirements of the Belated Agreement (including
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4.13

4.14

if applicable any requirement or direction of the HAelated Adjudicator
appainted under such Related Agreement) as 10 the future conduct of the
determination of the Dispule and 1he Related Adjudicalion; and

4.92.3 notwithetanding paragraph 4.8, Proje¢t Co and the Board shall be jointly
reaponsible with the third party who is a party to the Related Agreement
for the Related Adjudicator's fees and expanses including thosa of any
specialist consultant appoimed under the adjudication procadure in the
Ralated Agreemsnt, in respect of the peariod in which the Dispute is
consolidated with the Related Adjudication pursuant 1o an order of the
Related Adudicator (“Coneolidated Adjudication Coste™). Project Co
and the Board agrae thal the Related Adjudicaior shall have  the
discrefion to make diractions to require Project Co, the Board and the
third pafy who |5 & parly fo the Relatad Agrsarnant to pay or make
conlribution to the Consolidaied Adjuwdication Cosls in  different
proporticns. i no such directions are made, Project Co, the Board and
the third party who |3 a party to the Refated Agreement shall bear the
Consclidated Adjudicalion Costs in equal shares, and if Preject Co, the
Beard or the third party has paid mare than such equal share, that panty
or third party shall ba entited 1o a contibution from the aother party,
parfies or third party, as the case may be.

Motwithstanding anything to the contrary a Dispute under this Agreement may only
be consolidated with & Relatad Adjudication, if the Related Adjudicador re¢aives
particulars of the Dispute within ten {10) days of the referral of the Rslated
Adjudication to tha Helated Adjudicator under the Related Agraamant.

Whera Project Co requasts that a Dispute undar this Agreament be consolidaied
(in lerms of paragraph 4.11} with a Relaled Adfudication and heard by the Relaled
Adjuckcator, the Dispute may only be consolidated where the Board has previousty
consented in writing 1o the Identity of the Related Adjudicator appointed in respect
of the Rolatad Adjudication, The Board's consent fo such request shall not be
unreasonably withheld and if the Board refuses to consant, it must give reasons in
wiiting for fis refusal.  Should the Board fall to respond within two (2) days of
racelpt of such a request [t shall be deemed to have consented to the appointment
of the Related Adjudicator. Where the Related Adjudicator s on the Construction
Panet or Operattonal Pangl at the time of the Feferral then the Board shall be
deemed to have consented to the appoiniment of the Rslated Adjudicator,

COURT PROCEEDINGSE

Subject lo paragraph 4 (Adjudicationy all Disputes, 1o the axtent not finally resalved pursuant
to tha progedures set oul in the foregoing provisions of this Schedule Part 20 (Dispule
Reasofution Procedura), shall be referred to the Court of Sasslon in Edinbiurgh.

SUBMISSIONS IN RELATION TO ADJUDICATION

6.1

il any Dispule raises issuss which relate to:

611 any dispute between Project Co and the Contraclor arsing under the
Construction Contract or otherwise affects the relationship or rights of
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6.2

6.3

6.4

6.5

Project Co andfor the Contractor undar the Construction Contract (the
"Construction Contract Dispulte™); or

6.1.2 any dispute betwaen Project Co and the Senice Provides ansing under
the Service Contract or otherwise alfects the relationship ar vighls of
Project Go and/or the Servica Provider under the Service Cantract {the
"Service Contracl Dispute"); or

6.1.3 any disputs between Project Co and the Indepandant Tesler arising
under the Indeperndent Tesier Contract or cotherwise affects the
refationship or rights of Profect Go and/or the Indapandent Tesler under
the Independent Tester Coniract (the “Independent Testor Conlract
Dispute'),

then Project Co may include as part of its submissions made to the Adjudicator
subimisstons made by the Contractor or by the Sandca Pravider or the
Independent Tesler as appropriate.

Any submissions made by the Contracter or the Servica Provider or the
Independent Taster ghall:

65.2.1 e mads within tha time Bmils applicable o the delivery of submissions
by Project Co to the Adjudicator; and

6.2.2 concern only those matiers which relale 1o the Dispute between the
Board and Project Co anising out of this Agreement or in connection
therowth,

Where the Contracior or the Service Provider or the Independent Tester makes
submissions 0 any raferonce before the Adjudicator, the Adjudicators costs of
such reference shall be borne as the Adjudicator shall specify, or in defaulf, one-
third by the Board and two-thirds by Project Co.

The Board shall have no liabitity to the Contractor or the Service Provider or the
Indepencent Tester arising oput of or in connection with any decision of tha
Adjudicator or in respact of the costs of the Contractor or tha Sewice Frovider or
the Independant Tesler in participating in the resolufion of any Dispute under this
Agreement.

Project €o shall not allow the Condractor or the Service Provider or the
Indapendent Tester access to any Confidential Information relevant to the issues
in dispute batwean the Board and Project Co save whers:

g.51 the Confidential Information is relevant also to the issues relating o the
Construction Contract Dispute or the Service Contract Dispuie or the
Independent Taster Gontract Dispute as the case may ba; and
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?

G652 Project Co hag Hrsl delivered 10 the Board a written underialing irgm the
Contractor and/er the Service Providar andfor the Independent Tester
{as appropriate) addréssed to the Board that they shall net uss any such
Confidential Informalion otharwise than tor the purpose of the disputa
resolulion proceedings under this Agreemenl and that they shall na
dizclose such Confidential Information to any third party other than the
Adjudicator or the courts ar any profassional adviser angaged by the
Contractor or the Service Provider or Independent Tester (as
appropriate) to advise in connection with the Dispute.

PAMNEL MEWMEERS

NG LOSS

Where the Board would otherwise be expressly ligble to make payment to Profect Go of
sums which include amounts payable In tum by Project Co to any Sub-Contractor, the Board
shall not be entitled to withhold, reduce or avoid any such paymant to Project Co in reliance
only an the facd that the amount which is due from Project Go 1o the Sub-Cantractor or the
entitement ¢f the Sub-Contractor to payvment of such amcunt &5 a result of the
circumsiances giving rise 1o the Doard's obiigation to pay, is conditional on the antitisment
of, or recsipt of payment by Project Co from the Board,

CONTINUING OBLIGATKINS

Unless this Agreement has already been repudiated or ferminated, the paries shall,
(notwithetanding that any Disputs is subject to the Dispute Resolulion Procedurs set out in
thizs Schedule Part 20 (Dispute Resolufion Procedure)), confinue to carry out their
otllgations in accordance with this Agreement.
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SCHEDULE PART 21
PROJECT CO INFORMATION
SECTICN 1
PROLJECT CO INFORMATION

Mame :High Wood Health {Project Co) Limied

Date of Incorporation 211052014

Fegistarad number :B048738

Ragistared oflice :Bridge Flace, Anchor Boulavard, Crossways Businass

Park, Dartford, Kent, England DAZ BSN

Directors

Name Address

Mrs Vivienne Marls Cockburn

Miss Kathaning Emmea Forbas

Mr William James Haughey

Mr David Hunter

Mr Grenville Riley

Secratary : Mr Stephen John Sullivan

Subsidiary undevrtakings al the date of this Agreament  : None

lasuexd share capiial al the data o this
Agreement : 808 non-dividend ‘A’ Shares of £1 each;

1 non-dividand ‘B Share of £1
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Name and address of registared
holder

Nuinber and class held

Amount paid up

High Wood Health (Hold Co} Limited | 999 ren-dividend ‘A’ £O0G
Shares
The Board 1 non-dividend B Share | £1

Loan Stock issued at the dale of this AQFGBI'TIBI'IL'-

Loan Stock Provisions: .
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SECTION 2

HOLD CO INFORMATION

Name : High Wood Health (Hold Co) Limited

Data of Incorporation D 19/05201 4

Regislerad number ;047152

Regisiered office . Bridge Place, Anchor Boulevard, Grossways Busineas

Fark, Darfford, Kent, England DA2 65N

Direciors

Name Address

Miss Kathering Emma Forbos

Mr William James Haughey

M David Huntar

Mr Arenville Rlley

Socretary » Mr Stephen John Sullivan

Subsidiary undettakings at the date of this Agreement High Wood Health (Project Cod Limited;
High Wood Health (Finance Co) Plg

Issued share capltal at he data of this
Agreement + 51,000 ordinary shares of £1 each

Name and address ol ragisterad Number and class held | Amound paid up
holder

Laing O'Aourke plc 25500 ordinary shares | £25 500

Bridge Flace, Anchor Boulevard,
Crosoways Business Park, Dartford,




Kent, England DAZ 55N

Aberdean Infrastructure Investments | 25,500 ordinary shares | £25,500
{No &) Limited

Bow Balls House, 1 Bread Street,
Londaon, England EC4M 9HH

Loan Stoci issued at the date of this Agreement: .

Loan Stock Provisions : I
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MNama

Date cof Incorporation

Reqgistered number

SECTION 3
ISSUER INFORMATION

: High Wiood Health (Financea Coj Plo

120022015

1 09437400

Reqgisterad offica : Bridge Placa, Anchor Boulevard, Crossways Businass
Park, Dardord, Kerit, England DAZ2 65N

Directors

Name Address

Mise Katharine Emma Forbas

Mr Wilkam James Haughey

Mr David Hunter

Mr Grenville Riley

Secretary

 Mr Slaphen John Sudlivan

Subsidiary undertakings at the date of this Agreemeant - N/A

Authorised and issued share capital at the date of Whis

Agreament

+ 50,000 ordinary shares of £1 each

Mame and address of registered
holder

Mumber and class held | Amount paid up

High Waood Health {Hold Co) Limited

Bridge Place, Anchor Boulevard,
Crossways Business Park, Dariford,
Kent, England DAZ 85N

50,000 ordinary sharas £50,000




Loan Stock Issued at the date of this Agreement: [J]

Loan Stack Provisions |



SCHEDULE PAHRT 22
CERTIFICATES
Commencament Certificate
Issued by; [BOARD]
Adkiress, [ |

Project Co: [PROJECT COY

Address: [ |

Issue date: ...

Works:

Situated at:

Design Build Financs and Maintain Agresmeant dated;

we cartify that this ie the Commancemant Certificale issued pursuant to Clausas 2 (Exacution and
Defivery of Documen!s) and 3 (Nature of Land interesis) and Section 2 (Documents o be delivered by
the Board) of Schedule Part 2 (Completion Documents) of the above mentioned Design Bulld Finance
and Mairtain Agreameant.

Ta be signed by or tor the issuer named above,

Signad ... ——_—
[BOARD]|



Handback Cerlificate

Issued by: Board’s Representative
Addraes: [ |

Board: [BOARD)

Address: [ ]

Project Co: [PROJECT CO)
Address: [ ]
Issuadate: ...._............

Works

Situated at

Design Build Finance and Maintain Agreemant dated:

Vwa cartify that the condilion of tha Fagilities is in accosdance with paragraph 1 of Schedule Part 18
{Handback Procadune) of above meartioned Deasign Build Finance and Maintain Agresinent.

To be signed by or for the Issuar named above.

T Lo OO
[BCGARD]



*Cartificate of Practlcal Completion

Issued by Independent Tester - [ 1
Address: [ 1
Praject Co: [PROJECT CO]
Address: ( 1
Board: [EOARD]
Ackiress: [ L.
Contragiar; {CONTRACTOR]
Address: [ I
Is5ue date: .........cceene

Worles;

Situated at

Design Build Finance and Maintain Agreement dated: ...

Under the 1erms of the above-mentioned Design Buikd Finance and Maintain Agreerment,
Lwa cerdify that the Achual Complation Date of the Works was achieved on { |3

To be signed by o Tor the issuer named ghove.

SHONE oo ke et
[INDEPENDENT TESTER]



*Commissioning Completion Certilicate

Issuad by: Independent Testor — ]
Addresas: [ }

Hold Go: [PROJECT COQ]

Addrase; [ |

Board: . [BOARD]

Address: [ ]

Contractor: [CONTRACTOR]

Address: [ ]

lssue date: ...

Works:

Situated at:

Design Build Finance and Malntain Agresmentdated: ............c.eeeeee.

Under the terms of the above-menlionsd Design Build Finance and Maintain Agreamernt,
Ve cerify thal the Actual Commissioning End Date was achfeved on [

To be slgnead by or tor the |ss5uer named above.

[INDEPENDENT TESTER)



SCHEDULE PART 23
REFINANCING

Requiremenl for Board Congsent

1

Project Co shall obtain e Board's prior written consend to any Qualilying Refinancing and both
the Board and Project Co shall at all times act in good taith with respect to any Refinancing.

The Board shall be antifed to receive:

2.1 A share of the Margin Gain arising from any Qualfying Refinancing which givas
rise to a reduction in the Margin from the Margin as shown in the Senlor Funding
Agreemants as at Financial Close (or, in the casa of a second or subsequent
Gualifving Refinancing, from the Margin as shown in the Senior Funding Agreemenls
a3 updated at the Immedfaiely preceding Qualliying Refinancing).

2.2 a share of any Refinancing Gain (arising otherwise than from a reduction in Margin)
from a Qualifying Rsfinancing, In respact of any Refinancing Gain {(when considerad
in aggragate with all previous Qualifying Refinancings] as follows.

221 for a Kefinancing Gain from £1 up to £1 million, a.% share;
222  fora Refinancing Gain from £1 million up to £3 million, a e share;
223  fora Refinancing Gain in excess of £3 miltion, a s share.

The Board shall not withhold or delay its consent to a Qualifying Refinancing to cbtain a greater
share of the Refinancing Galn than that specified in paragraph 2 above.

Project Co Detalls

Projact Ca shall prompitly provida the Board with full detalls of any proposed Qualifying
Refinancing, including a copy of tha proposad financial model relating fo it (it any} and the basis
lor the assumplions used in the proposed financial model. The Board shall {before, during and
at any lime afier any Refinancing) have unrestricted rights of audit ever any financial modal and
documentation (Including any aspect of the caloulation of the Reiinancing Galn) used in
connaction with the Refinancing whether that Refinancing Is a Qualifying Refinancing or not.

Raecaipt of Gain

The Board shall have the right 1o ekect to receive its share o any Rsfinancing Gain (including
any Margin Gain) as:

E1 a single payment being the proportion {corrasponding to the proporlion of the
Refinancing Gain ko which the Board is entiled pursuant to paragraph 2 above) of the
amount whichy, but for tha provisions of this Sehedule Pan 23, would otherwise be



capabla of being releasad as a Distribution andfor a Surplus Payment on of about the
date of the Rafinancing;

g2 a reduction In the Annual Service Payments over the remaining tern of this
Agresment; ar
53 a combination of the aliove,

Method of Calculation

g The Board and Project Co will negotiate in good faith o agree the basis and method of
calcuiation of the Refinancing Gain (mcludng amy Margin Qainy and payment of the Board's
share of the Refinancing Gain {taking into account how the Board has elected to receive its
share of the Reflnancing Gain under paragraph 5 (Recaipt of Galn) above). [f the partles fail to
agrea the basls and method of calculation of the Refinancing Gain or the payment of the
Board's share, the digputs shall be determined in accordance wilh Schaduk Part 20 {Disputs
Resolution Procedure).

Costs

ra The Rafinancing Gain {ncluding any Margin Gain) shall be celculaled after taking Into account
any breakage costs necessary to lacilitate the Qualifying Reflnancing together with the
reasonatis and proper profeasional costs that each pary directly incurs in relation to the
Cualifying Refinancing and on the basis that all reasonable and proper professional costs
incurred by the Board will be patd to the Board by Project Co within twenty sight (28) days of
any Qualifying Refinancing. Such costs shall be allecated pro rala between the Margin Gain (if
any} and the remeining Refinancing Gain.

8 Without prejudice to the other provisions of this Schedule Part 23 (Refinancing), Project Co
shall:
8.1 notify the Board of all Notifiabde Financings on becoming aware of the same and

again when they are enterad into and provida full details of the sams; and

8.2 nclude a provision in the Funding Agreements (other than the Subordinated Funding
Agreements) whareby it is entilled to be informed of any proposals which the Senicr
Funders may have to refinance the Funding Agreemeris (ciher than the
Subwrdinatad Funding Agresments).

Definitions



In this Schedule Part 23 (Refinancing) and elsewhere in thizs Agreement {save where Schedule Part 1
{Definitions and Interpretation) provides to the contrary] 1he following words and exprasgions shall have
the tollowing meanings:

*Distribution’ maans:
fa) whether il eash or in kind, any:

i. dividend ¢or other distripution in
respact of share capital (whethar
made validly in accordance with
the Aricles of Associatlon o
otharwizg);

il reduction of capital, redamption or
purchase of shares ¢r any other
rsorganisation or  wvarigtion to
sharg capital;

i, payments under the Subordinated
Funding Agreemants (whether of
principat, interest, breakage costs
ar ctherwise),

. paymaent, kan, contractueal
arrangemant or transfer of assats
or rights to the extent (in each
case) t was put in place after
Fnanclal Ciose and was neither In
the ordinary course of buslness
nor on reasonable  cormmercial
terms,

V. tha raceipt of any other bensfit
which is not raceived in the
ordinary course of bugingss and
oh reasonable commerctal terms;
ar

{b} the eady release of any Confingent
Funding Liabilities, the amount of such
release being desmed to be a gain for
the purposes of any calculalion of
Refinancing Gain;

“EEA™ mgans from tima to time the European Economils
Area as crealed by The Agresment on the
European Econmmic Area 1892 or any Successor
of replacement body, association, entity or
organisation which has assumed either or both
the function and réesponsibillties of the European
Economic Avea;

“Exempt Refinancing” maans:
{a) any Refinancing that was fully taken intg

account in the calcutation of the Annual
Setvice Payments;



)

(c}

.

wil.

& change & faxation or change in
eccounting treaimean;

the exercisa of rights, waivers, consenis
and simiar actions which relate to day to
day administrtative and supstvisory
rattens, and which are in respact of:

breach of represantalions and
wananties or undertakings;

movement of monies between the
Project Accounts in accordance
with the ferms of the Senior
Funding Agresements as al
Finaencial Close;

late  or  non-provision ot
information, consends or licences:

amendments to Sub-Contracts;

approval of revised teshnical and
aconomic assurmnptons for
financial modal runs (to the axtent
required for forecasts under the
Funding Agreementa);

restiictions imposed by Senior
Funders on the dates al which the
Senior Debt can be advanced to
Project Co under the Senior
Funding Agreements  andior
amounts  released  from the
Procesds Account during the
Availability Period, each as
defined in the Senior Funding
Agreemants and which are given
as a result of any falure by Frojecl
o to ensure that the construction
work is performed In accordance
with the agreed construction
pragramme and which is nolified
n writing by Project Co or the
Senior Funders to the Board prior
10 being given;

changes to milestones lor
drawdown andior amounts
redeased  from  the  Proceeds
Account during the Availabifity
Potiod st out In the Senior
Funding Agreements and which
are given as a regult of any failure
by Project Co to ensure tha
construction work is performed in
accordance  with  the  agreed
construclion  programme  and
which is nofified in writing by
Projact Co or the Sanior Funders



“Ingurance Undertaking™

“Margin”

“Margin Gain™

{d)

{e)

(1

(a)

ia the Board prior to being given;

T failure by Project Co to obtain any
consent by statulory bodies
required by the Senior Funding
Agreemarts; or

i, vating by Senior Funders and the

voting arangaments between the
Senlor Funders in respect of he
levels of approval required by
them under the Senior Fursding
Agreements;

any amendment, vadation or supplemsnt
of any agraement approved by the Board
as part of any Qualifying Change under
this Agreement

any sale of shares in Project Go or Hold
Co or the |ssuer by the sharshokders o
sacuritisatlon of the existing rights and/ar
interésts attaching to sharés in Projact
Co or Hold Co or the Issuor provided
that this paragraph (@) shall, In raspect of
shares in Hold Co:

a. anly apply for so long as
Hold Co holds 100% of
the issued share capital
of Project Co; and

b. onty apply for 5o Yong as
Hold Co holds 106% of

tha issued share capltal
of the kssuer.

any 2ale or transier of the Subordinated
Funders' existing rights and/or intorasts
under the Subordinated Furding
Agreements of securifisation of e
Subordinated Funders' exsting rights
andror interests under the Subordinated
Furding Agreements; or

any Qualifying Bank Transaction;

has the meaning given in the nules from time 1o
time of the Financial Services Board;

has the meaning given to Margin in the EIB
Finance Contract;

means an amount equal to the lower of:

{a)
(b)

the Refinancing Gain; and

the higher of:



“Net Present Value”

“Notifiable Financings”

“Praject Accounts”

“Qualifying Bank Transaction”

i. zero; and
ii. D-E;
where:

D = the Net Present Value of the Surplus
Payments projected immediately prior to the
Refinancing (taking into account the effect of the
change in Margin only in relation to the
Refinancing and the senior debt repayment
profile immediately prior to the Qualifying
Refinancing and using the Financial Model as
updated (including as to the performance of the
Project) so as to be current immediately prior to
the Refinancing but disregarding any Distribution
that, but for the Refinancing, would not be made)
to be made over the remaining term of this
Agreement following the Relfinancing; and

E = the Net Present Value of the Surplus
Payments projected immediately prior to the
Refinancing (but without taking into account the
effect of the Refinancing and using the Financial
Model as wupdated (including as to the
performance of the Project) so as to be current
immediately prior to the Refinancing) to be made
over the remaining term of this Agreement
following the Refinancing;

means the aggregate of the discounted values,
calculated as at the relevant date, of each of the
relevant projected cashflows, in each case
discounted at .;

means any Refinancing described in paragraphs
{a) or {¢) of the definition of Refinancing and any
other arrangement which has or would have a
similar effect or which has or would have the
effect of limiting Project Co's or any Associated
Companys ability to carry out any such
refinancing or other arrangements that would
have a similar effect;

means accounts referred to in and required to be
established under the Senior Funding
Agresments;

means:

{(a) the syndication by a Senior Funder, in
the ordinary course of its business, of
any of its rights or interests in the Senior
Funding Agreements;



(B}

{c)

Wi,

wil.

vill,

the grani by a Senlor Funder of any
nghts of particlpallon, or the disposition
by Senior Funder of any of its rights or
interests {cther than as spacilied in
paragraph {a} above in respect of the
Senior Funding Agresments in Favour of!

any ather Senior Fundsr;

any ingtiutlon which is recognised
or parmittad under the kaw of any
member state of the EEA to carry
on the husiness of a credit
Institution pursuant o Councl
Direcliva 2006/45/EC relating to
the taking up and pursuit of
business of oredit institutions or
which iz otharwise parmitted to
accept deposits in the Linkad
Kingdom or any ofher ECA
member state;

a local aumtheority or  public
autherity;

a trustes of a charitable tust
which has (o has had &t any lime
during 1the previous two years)
assets of at least £10 milion {orits
eguivalent in any other currency at
the relevart 1ime);

a frustee of an occupational
pension scheme or stakeholder
pension scheme whera the trust
has {or has had at any tima during
the previous two years) at least 50
members amnd assets  under
management of at feast £10
milllon {or i3 equivaient in any
other cumency at the relevant
fimey};

an EEA ¢r Swizz Insurance
Undortaking;

2 Regulated Collactive Invastment
Scheme;

any Qualiftying nstitution: or

any cther inslitution in reaspact of
which the prior written congant of
the Board has bean given; andfor

the grant by a Saenior Funder of any
athar form of benofit or intarest in either
the Senlor Funding Agreemerts or the
ravenues or agsets of Project Co or Hold
Co or e Issusr, whelher by way of



“Qualifying nstitutions™

“Crualifying Refinancing®

“Refinancing”

“Refinancing Gain™

securily or otherwise, in favour of:
any other Senior Funder;

any institution specified in
paragraphs {bjil to (D)vii abova;

any Qualifying Inslitution; or
any othar institution in respact of

which the prior written consent of
ihe Board has bean given;

Means a bank that s authorised by tha Financial
Conduct Authorty to accept deposits in the
United Kingdoim;

means any Rafirancing that will give rise to a
Relinancing Gain grester than zero that is not an
Exsmpt Refinancing;

means:

{a)

(b)

(c)

td}

any amenctment, varialion, novaiion,
supplemant or replacement of any
Funding Agreement (olher than any
Subordinated Funding Agreement);

the exercisa of any righl, or the grant of
any walver or cohsent, under any
Funiing Agreement (other than any
Subordinated Funding Agreementj;

tha disposition of any rights or interasts
In. or the creation of any rights of
participation in respect of, the Funding
Agreements {other than the
Subordinated Funding Agreements) or
the cregticn or granting of any other form
of benefit or interest in either the
Fundars’ Agreements (other than the
Subordinated Funding Agreements) or
the contracts, revenues or asseds of
Project Co whether by way of securdty or
otherwise; or

any other arrangement put in place by
Project Co or another person which has
an effact which is similar to any of (aj-(c)
above or which has the slfect of kmiting
Project Co's or any Associated
Company's abillty 1o carry ouk any of ()
{e) abave,;

means an amounk equal to ihe greater of zero

A=

and (A - B), whete:

the Met Presant Value of lhe Surplus
Payments projected immediately prior
1o the Refinancing (taking inta aecount



the offect of the Rsfinancing using the
Financial Model as updated (includirg
g3 to the performance of the Project) so
as to bs current immediately prior 10 the
Refinancing but  disregarding  any
Distribution  that, but for the
Refinancing, would not be mada) to be
made over the remaining lerm of this
Agreemaent following the Reflnancing,
and

B-= the MNet Present Value of the Surplus.
Payments projectad immediately prior
to the Refinancing (but without taking
into account the effect ol the
Refinancing and uvsing the Financial
Model as updated (including as to the
psiformance of tha Project) sc as 1o be
current  immediately prior 1o the
Refinancing}  be made over the
remaining tertn of this  Agreament
following the Refinancing;

“Regulated Collective investment Scheme” has the meaning given In the rulas from e (o
time of the Financlal Services Board;



SCHEDULE PART 24
ENERGY STRATEGY

This is the enargy strategy on the Agreed Fomm Technical CD.



SCHEDLULE PART 25
INSURANCE PROCEEDS ACCOUNT AGREEMENT

This is the Insurance Proceads Aceount Agreement in the Agreed Form.



SCHEDULE PART 26
COMMERCIALLY SENSITIVE INFORMATION

Whars information or materia) falls within more than ons category dentified in column 1 of the tabks
below, it shall be deemed lo fall within the category whose corresponding period of confidentialily

ideritified in golumn 2 of the table below will axpire the soonast

Category of Information/Material

Perlod 1or which
confldential

information s to be kept

Financial Model (as at Financlal Close)

From the Effective Date until the date falling 2 years
aftar the Actual Caompletion Date

Financial Model {amanded from time to time
in accordanca with this Agreement}

From the date of the relerant Financial Mods! untl! the
date falling 2 years after the {afer of;

- tha Actual Gompletion Date; and
- the date on which the amendments to

Financisl Maodel are agreed in actordance
with this Agreement

Prices within the Catalogue of Small Works
and Services

Perdod duilng which the relevant prices are applicable

Small Works and Services Rates

Perlod durng which the relavant Small Works and
Sarvlces

Rates are applicable

Project Co bank account information

Project Term

Project IRR

In tha casa of the Project IRR contalned in the
Financial Madal as at Financlal Clese from the
Eifoctive Date until the date falling 2 years after the
Actual Completion Dalte

In the case of the Projeci [RR contalned in the
Financial Model as amended from time to iime In
acgordance with this Agreement, from the dale of the
redevant Financial Mods! until the date falling 2 years
aftar the latar of:

- tha Actuai Completion Date; and

- the data of the Financial Modal eontaining the
relevani information

Ancillary Documnants

Project Termn

Funding Agreements

Project Term

Infomation about Project Co's processes,
methodologies, working methods and
information relating to the development of
new processes and methodologes which
amoumts 1o & bade secret or which, ¥
disclosad, could reasenably bae considared to

Trada secrats — Projact Tarm

All other casas — 5 years from the date on which tha
information is produced to the Board




provide & commercial advantage 10 Project
Co's compatiors

Breakdown of prices within the overalf
contract price (o the extent not disclosed
within the Financial Model)

Project Term

Information on  Project Co's  cosling
mechaniems including informatlion cbtained
from Project Co relating to project risks and
pricing of the same and cost inlermation
relating to third party contrastors and the
Sub-Confractors

Project Term

Financial ferm sheets and related funding
inforrmation ncluding any hunder pricing

2 years from the dats on which the information is
preduced to the Board

information relating to the appointment of
Project Co as the preferred bidder o the
Project {Including the preferrad bldder latter
and comespondence and minuies relaiing to
the same}

Until the date lalling 2 years altar the Aclual
Completion Date

Information contained within or relating 1o
Project Co's bid for the Project oxcept as
otherwize listed in this Schedule Part 26
(Commatciatly Senshiive Information) or
otherwise provided in the Agreament

Until the date falling 2 years atter the Actual
Compktion Date




1.1

1.2

1.3

SCHEDULE PART 27
PLANNING CONDITIONS

With raspect to tha planning permission in principle dated 09 may 2013 reference
13/p/3/0030 the Board shall;

1.1.1

1.1.8

Sallsfy the requiremertts of conditlens 8, 10, 11, 12, 16 relating 1o
highway worlks o he undeftaken outslde the Site;

Implement the: travel plan required by conditions 13 and 17 including
monitoring the travel plan, reviewling the travel plan, raparting and
provision of a dedicated traved plan co-ordinator;

Conlinug o cbsarve the vehicular accass raquiremetis roguired by
gondition 14;

Cperata the Facilities in accordance with the environmental statarment,
recuired by condition 19;

Operats the Facilities in accordance with the seagull prevertion strategy
requirad by condition 22; and

Not allow the residencas to be cooupiad by any persen of persons other
thar employees of or garvice providers to the NHS.

With respect to the conlent of the approval of matiers speciiied in conditions
application made on 12 September 2014 reference 14///3/04¥8 and any
subsequent amendmeants the board shall act in accordance with :

1.2.1

122

1.2.3

124

Thea parking strategy:

Wilh the seagull prevention strategy included within the planning
submiasion;

The art strategy 1ocation plan Included within the planning submission; and

The landscape maintenance strafegy included  within the planning
submission;

wWith respact to the approval of matters specified in conditions consend dated 19
Decembaer 2014 reference 14/PF310478 the board shall;



1.3.1 not prevand project <o (at Project Co's own cost) rom making minor
amendments and improvemenis as recommeandsd by the Planning Authonity
within Appendix item 3;

1.3.2 not prevam project ¢o {(at Projact Co’s own cost) from providing more screening
1o Garroch Farmhouse as recommendead by Appendix them 4,



SCHEDULE PART 28

COMMUNITY BENEFITS

[REDACTED]



SCHEDULE PART 29
NOT USED



ECHEDLULE PART 30
UTILITY MATREX

This is Behedule Part 30 {Utility Matrix} on the Agreed Form Techokcal GO
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