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take out Agreement

In respect of the [                       ] Development

procured under Phase 3 of the National Housing Trust Initiative
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The Development Vehicle

and

The Developer
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TAKE OUT AGREEMENT
AMONG:
(1)
SCOTTISH FUTURES TRUST INVESTMENTS LIMITED (Registered Number SC381388), whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF (SFT);
and
(2)
THE PARTICIPATING LOCAL AUTHORITY specified in Part 1 of the Schedule, being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business as so specified (the Local Authority); 

and

(3)
THE DEVELOPMENT VEHICLE specified in Part 1 of the Schedule, being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000 whose registered office is so specified (the Development Vehicle);
and

(4)
THE DEVELOPER specified in Part 1 of the Schedule, being incorporated under the Companies Acts, whose registered office is so specified (the Developer).

BACKGROUND:

A. SFT has developed together with Scottish Ministers, and is arranging the delivery of, the NHT Initiative.
B. The Developer has been selected by SFT and the Local Authority under the NHT Initiative to carry out the Development for the Development Vehicle.

C. The Development Vehicle is a partnership between SFT, the Local Authority and the Developer.
D. On completion of a Phase, the Development Vehicle is to purchase the Units in that Phase.

E. Accordingly, SFT, the Local Authority, the Development Vehicle and the Developer have agreed as now provided in this Agreement.

AGREEMENT:
1. Definitions and Interpretation
1.1 Definitions

In this Agreement (including the background section above), unless expressly stated to the contrary or the context otherwise requires, the following words and expressions shall have the following meanings:

Advance Notice means an advance notice as defined in Section 56 of the Land Registration etc. (Scotland) Act 2012; 
Agreement means this Take Out Agreement (including the Schedule);

Appointment means the Monitoring Surveyor’s appointment substantially in the form set out at Part 8 of the Schedule;

Base Specification means the documents forming Part 4 of the Schedule;

Broad Rental Market Area means an area as defined in Paragraph 4 of Schedule 3B to the Rent Officers (Housing Benefit Functions) (Scotland) Order 1997 (SI 1997/1995) as amended by the Rent Officers (Housing Benefit Functions) Amendment (No.2) Order 2008 (SI 2008/3156); 

Building Contract means the contract specified as such in Part 2 of the Schedule; 

Building Contractor means the entity specified as such in Part 2 of the Schedule;

Building Works means the design, construction and completion of each Unit and the Common Parts in accordance with the Developer's Specification and the Base Specification, the arrangement for all necessary services including water, electricity and gas and others to be provided to and within the Units and for the payment of all fees and costs associated with the provision of such services and connections to the Units;

Business Day means any day which is not a Saturday, a Sunday or a bank or public holiday in Scotland;

Calculation Date means 1 April 2014 and 1 April in each following year; 

Certificate of Defects Completion means, in respect of a Phase, a certificate issued by the Monitoring Surveyor confirming all Defects have been made good;

Certificate of Title means a certificate of title together with the schedule annexed to the certificate in the form annexed, or such other form as may be approved by SFT;

Collateral Warranty means in respect of: 

a) each member of the Design Team and the Monitoring Surveyor the collateral warranty substantially in the form set out in Section A; and

b) the Building Contractor the collateral warranty substantially in the form set out in Section B

of Part 7 of the Schedule; 

Common Parts mean: 

a) infrastructure works including water, gas, electricity and/or oil pipes, tanks, conductors, mains, substations, and all equipment and apparatus;

b) television, internet and telephone cables and ducting; 

c) all sewerage and drainage connections; 

d) all roads, footpaths, open spaces, common or amenity ground, bin stores, car parking areas and landscaped areas; 

e) boundary walls, fences, railings and hedges; 

f) common lighting; 

g) where the Units form a block of flatted dwelling houses; 

i) window frames, window glass, window sills, window catches, sash cords, walls roofs, roof spaces and hatch(es), chimneys, chimney stalks and flues; 

ii) common rhones, gutters, conductors; 

iii) internal and external doors, stairs, staircases, passages, landings, walls and ceiling enclosing the same, staircase lighting staircase flooring and floor coverings; 

iv) communal television aerial(s), satellite dishes, cabling and associated equipment; 

v) security telephone system, doorbells, locks and letter boxes at the front entrance to the block; and

vi) any other areas of ground or items not forming part of a Unit and used by or to service more than one Unit in the Phase

where such items are external to the Units;
Consents means all approvals, consents, permissions, licences, certificates and authorisations (whether statutory or otherwise) which are required for the Development;
CoT Requirements means the requirements detailed in paragraph 2.1 of Part 6 of the Schedule; 
Cut Off Date means the date falling 3 months after the last date of execution of  this Agreement, or such later date as SFT and the Local Authority may agree in writing; 

Date of Practical Completion means the date a Phase is certified by the Monitoring Surveyor as being Practically Complete;

Defaulting Party means a party (a) in respect of which an Event of Default has occurred; and (b) which has a written notice served on it pursuant to Clause 12.1;

Defects means any defects, shrinkages or other faults in the relevant Phase which are not Snagging; 

Defects Liability Period means in respect of each Phase, a period of 24 months commencing on the Date of Practical Completion; 
Design Team means the parties specified as such in Part 2 of the Schedule;

Developer's Specification means the documents forming Part 5 of the Schedule;

Development means the Building Works together with the works specified in the Building Contract, and includes the details set out in Part 2 of the Schedule;

Development Plan means [
] forming part of the Developer’s Specification;

Disposition means a validly executed disposition of each relevant Phase in favour of the Development Vehicle;

Event of Default means any of the events specified in Part 9 of the Schedule;

Effective Date means the date specified or deemed when SFT and the Local Authority give confirmation to the Developer and the Development Vehicle under Clause 2 that all the conditions precedent to this Agreement have been satisfied or waived;

Force Majeure means fire, storm, tempest, other extreme adverse weather conditions, lightning, explosion, earthquake, war, hostilities, rebellion, insurrection, military or usurped power, civil war, riot, commotion or disorder, governmental decree provided that in each case;

a) such event cannot reasonably be avoided or provided against by the party claiming Force Majeure;

b) such event is not due to the wilful or deliberate act, default or negligent act or omission of the party claiming Force Majeure; and

c) any party claiming Force Majeure shall be under a duty to mitigate the delays caused by Force Majeure and produce evidence to the other parties to this Agreement of its compliance with such duty;

Good Industry Practice means the exercise of the degree of skill, diligence, prudence, foresight and practice which would reasonably and ordinarily be expected from a skilled and experienced person engaged in the same type of undertaking or providing the same type of service under the same or similar circumstances;

Guarantor means the Scottish Ministers, in terms of the Scotland Act 1998;

Insured Risks means fire, storm, tempest, lightning, explosion, flood, earthquake, impact, aircraft and other aerial devices and articles dropped from them, riot, civil commotion and malicious damage, acts of terrorism, bursting or overflowing of water tanks, apparatus or pipes and impact and such other risks as the Developer and the Development Vehicle reasonably require; 

Intermediate Rent means, in relation to each property size in each Broad Rental Market Area, a rent for the Period which is no more than (a) the level which is based on the figure provided in the month of January immediately prior to the commencement of the Period by Rent Service Scotland as being the fiftieth percentile point of market rent levels for the property size in question in that Broad Rental Market Area, based on the data collated in respect of the previous year or (b) any other such rental level as may be considered reasonable for the property size in question in that Broad Rental Market Area which is higher than (a), provided such higher level has previously been agreed by the Guarantor and the Local Authority in writing; 
Legal Report means the Forms 10, 11, 12 or 13 or Search in the Register of Community Interests in Land, as appropriate; 
Long Stop Date means the earlier of (a) the date falling 6 months after the Target Completion Date; and (b) 31 December 2019;

Management and Maintenance Agreement means the agreement with that name among SFT, the Local Authority, the Developer and the Development Vehicle as varied and amended from time to time;

Managing Agent has the meaning given in the Management and Maintenance Agreement;

Members Agreement means the agreement with that name among SFT, the Local Authority, the Developer and the Development Vehicle as varied and amended from time to time; 
Monitoring Surveyor means the entity appointed pursuant to the Appointment;

Monitoring Surveyor's Fee means the fee specified in Part 2 of the Schedule for the relevant Phase;

Monthly Report means a report detailing (i) the progress of the Building Works including the likelihood of achieving Practical Completion by the relevant Target Completion Date; (ii) any delays experienced or likely to be experienced and the measures taken to mitigate such delays; (iii) details of any matter which could prevent compliance with the CoT Requirements; (iv) the information specified in Clause 9.6; and (v) such other information as the Development Vehicle and/or the Local Authority may reasonably request; 

NHT Initiative means the initiative for the delivery of housing for Intermediate Rent in areas where there is demand for affordable housing;

Non Defaulting Party means:

a) the Developer; or

b) the Development Vehicle; or 

c) SFT and the Local Authority together, 

provided such party (or parties) is not a Defaulting Party (or Parties);

Original Materials means the materials specified in the Developer's Specification and/or the Base Specification;

Period means the period beginning on 1st April in any given year and ending on the following 31 March;

Permitted Substitute Materials means materials of an equivalent or superior standard to the Original Materials where the Developer demonstrates to the Local Authority’s reasonable satisfaction prior to the implementation of such substitution that the Original Materials are not available or can only be obtained after a substantial delay or at a materially greater cost;

Permitted Variation means a variation to the Developer's Specification and/or the Base Specification proposed by the Developer and approved by the Local Authority in writing prior to the implementation of such variation;

Phase means the block or number of Units (together with the associated Common Parts) in the Development specified as a phase on the Development Plan;
Planning Agreement means any agreement or planning obligation or planning contribution affecting the Development or any Phase within the Development under the Public Health (Scotland) Acts, sections 3A, 8, 16A or 37 of the Sewerage (Scotland) Act 1968, section 50 of the Town & Country Planning (Scotland) Act 1972, sections 16 or 48 of the Roads (Scotland) Act 1984, section 75 of the Town and Country Planning (Scotland) Act 1997, section 3 of the Local Government (Development and Finance) (Scotland) Act 1964, sections 69, 70 or 73 of the Local Government (Scotland) Act 1973 (as amended by the Local Government etc. (Scotland) Act 1994) or any provision in legislation of a similar nature;
Practically Complete or Practical Completion means in respect of each Phase, practical completion of the Phase certified by the Monitoring Surveyor and which shall not be certified before:

a) the relevant Phase shall have been practically completed in all respects necessary to allow occupation/habitation and enjoyment of the property subject only to the outstanding items of a minor nature such that they are, in the Monitoring Surveyor’s proper discretion, Snagging items;

b) the Developer demonstrates to the reasonable satisfaction of the Development Vehicle and the Local Authority that all Consents for the relevant Phase have been obtained and all conditions of such Consents, which are required to be satisfied, have been satisfied; and

c) the requirements of the Base Specification and Developer’s Specification have been met; 

Purchase Price means the price specified in Part 2 of the Schedule for the relevant Phase;
Remediable Event of Default means an event or circumstance listed in paragraphs (c) or (e) of Part 9 of the Schedule;

Rent Service Scotland means the service of that name operated by the Guarantor, or any successor which undertakes similar functions including, in particular, gathering market evidence on private sector rents;

Retention means 1.5% of the Purchase Price;

Retention Bond means for each Phase a validly executed bond by a bank or insurance company acceptable to and previously approved in writing by SFT and the Local Authority in the same or substantially similar form to that set out in Part 11 of the Schedule;

Schedule means the Schedule (comprising 11 Parts) attached to this Agreement;

Settlement Date means in respect of a Phase, the date upon which the Developer provides the last of the Settlement Items to the Development Vehicle;

Settlement Items means in respect of a Phase which is Practically Complete, the items listed at Paragraph 2 of Part 6 of the Schedule;

Site means the site(s) specified in Part 2 of the Schedule;

Snagging means minor defects, deficiencies or omissions of a snagging nature which do not prevent a Phase from being Practically Complete;

Snagging List means the list to be prepared pursuant to Clause 9.1 detailing the outstanding Snagging;

Target Completion Date means in respect of a Phase, the date specified as such in Part 2 of the Schedule as such date may be extended pursuant to Clause 6;

Target Planning Date means the date specified as such in Part 2 of the Schedule; 

Unacceptable Condition means a condition which:

a) if complied with, would result in the Development no longer meeting the requirements of the NHT Initiative; or 

b) if complied with means a Unit or Phase will not be suitable for residential occupation; or

c) if complied with would directly result in the Developer incurring material additional costs rendering the Development uneconomic; and

Unit means each unit of housing in the Development (shown in the plan(s) forming part of the Developer’s Specification) to be constructed on the Site as set out in the Base Specification and the Developer's Specification.

1.2 Interpretation
In this Agreement, except where the context otherwise requires:

1.2.1 all references to Clauses, Paragraphs and to the Schedule (and Parts thereof) are references to Clauses, Paragraphs of and the Schedule (and Parts thereof) to this Agreement;

1.2.2 words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;

1.2.3 any reference to any statutory provision or enactment of any kind having the force of law includes a reference to that provision as from time to time amended, extended or re-enacted;

1.2.4 all references to agreements, documents, or other instruments include a reference to the same as amended or supplemented or restated from time to time by all the parties;

1.2.5 all references to any party include a reference to their successors and permitted assignees;

1.2.6 the expression party means each or any of the parties from time to time to this Agreement, so long as they remain a party;

1.2.7 the expression validly executed means executed in accordance with the Requirements of Writing (Scotland) Act 1995; 
1.2.8 the expressions house or housing include a reference to any flat or apartment and any related garden or other ground;

1.2.9 any undertaking by any of the parties not to do any act or thing shall, so far as it is within the power of that party, be deemed to include an undertaking to use reasonable endeavours (taking into account the extent of any control or influence it may have) not to allow or permit the doing of that thing;

1.2.10 any notice, instruction, notification, direction, request, consent or approval contemplated herein shall be made or given in writing; 

1.2.11 the headings to the Clauses and Paragraphs are inserted for convenience only and do not affect the interpretation of this Agreement; and any words or expressions defined in the Schedule have the same meaning where used in any other part of this Agreement; 

1.2.12 where the words include(s) or including are used they are illustrative and shall not limit the scope of the words preceding them; and 
1.2.13 for the avoidance of doubt, nothing herein contained or implied or done in terms of this Agreement shall prejudice or affect the powers, rights, duties and obligations of the Local Authority or its statutory successors as local authority, Planning Authority, Building Control Authority, Roads Authority or similar such authority under or by virtue of any public or local Act, order, statutory instrument, regulation or byelaw or relieve the other party or parties to this Agreement of the necessity of obtaining from the Local Authority or its statutory successors in said capacity all consents, permissions, warrants or approvals as may be requisite under or by virtue of any such public or local Act or others.
2. Conditions Precedent
2.1 The obligations of SFT and the Development Vehicle under this Agreement will come into full force and effect on the date that SFT and the Local Authority confirm to the Development Vehicle and the Developer in writing that:

2.1.1 they are satisfied that all of the required documents and evidence, referred to in Part 3 of the Schedule have been received in form and substance satisfactory to SFT and the Local Authority; and/or

2.1.2 the receipt of such required documents or evidence is waived to any extent by SFT and the Local Authority. 
2.2 If SFT and the Local Authority are so satisfied and/or agree to waive any of those required documents or evidence then they shall promptly confirm this to the Developer and the Development Vehicle.

2.3 If SFT and the Local Authority are not so satisfied and/or have not agreed to waive those requirements by the Cut Off Date, the Agreement shall be of no further effect. 
3. The Development

3.1 The Developer shall carry out the Development in accordance with Part 6 of the Schedule so that each Phase is Practically Complete by its Target Completion Date.

3.2 The parties shall comply with their obligations set out in Part 6 of the Schedule.

4. Variations
4.1 The Developer shall not vary the Developer's Specification or the Base Specification save to the extent that such variation is a Permitted Variation or where Permitted Substitute Materials are used.

4.2 The Development Vehicle shall not vary the Developer's Specification or the Base Specification.

5. Planning 
[Note: to be specific to each development depending upon number of units etc to reflect paragraph 16 of the ITT]
5.1 If at the Effective Date SFT waives the requirement of paragraph 1.1 of Part 3 of the Schedule, the Developer shall procure that detailed planning permission for the Development is granted no later than the Target Planning Date in a form that means the Developer can comply with its obligations under this Agreement. 

5.2 The Developer shall not make an application to vary any planning permission for the Development if such variation would result in the Developer failing to comply with the Developer's Specification and/or the Base Specification.  The Developer shall provide the Development Vehicle with copies of all correspondence and documents submitted to the planning authority.
6. Extensions of Time
6.1 If the Developer becomes aware that a Phase will not be Practically Complete by its Target Completion Date and the reason for such failure is due to:

6.1.1 Force Majeure;

6.1.2 a national strike; or
6.1.3 a delay attributable to any breach by the Development Vehicle of its obligations under this Agreement,
the Developer may seek an extension to that Target Completion Date.  

6.2 Where Clause 6.1 applies, the Developer shall:
6.2.1 notify the Development Vehicle in writing forthwith that it considers that an extension under this Agreement is appropriate.  The onus of substantiating any claim for an extension of time shall rest with the Developer; and  

6.2.2 provide such information as the Development Vehicle reasonably requires in order to assess whether the extension of time sought is due to the circumstances set out in Clause 6.1.
6.3 The Developer shall (and shall procure that the Building Contractor shall) use all reasonable endeavours to overcome or minimise any actual or anticipated delay in the completion of the Development.

6.4 If Clause 6.1 applies and the Developer complies with its obligations in Clause 6.2 and Clause 6.3, the Development Vehicle shall grant such extension of time to that Target Completion Date as is reasonable, provided that no extension shall be granted beyond the Long Stop Date for any reason.

7. Monitoring Surveyor 

7.1 The Developer shall appoint the Monitoring Surveyor by duly completing and entering into the Appointment.
7.2 The Developer shall be responsible for the payment of all fees due to and costs incurred by the Monitoring Surveyor pursuant to the Appointment. The Development Vehicle shall pay the Monitoring Surveyor's Fee to the Developer on the Settlement Date. The Developer shall comply with its obligations under the Appointment.  
8. Practical Completion
8.1 The Developer shall notify the Monitoring Surveyor and the Development Vehicle when, in the Developer’s reasonable opinion, it believes a Phase is complete.  The Monitoring Surveyor shall inspect the Phase in order to determine whether the Phase is Practically Complete.  

8.2 The Developer shall procure that the Monitoring Surveyor will provide reports to the Development Vehicle in accordance with Part 8 of the Schedule. If the report in respect of a Phase indicates that the Phase:
8.2.1 is not Practically Complete, the Development Vehicle shall notify the Developer and the Developer shall carry out such works as is necessary to achieve Practical Completion; or
8.2.2 is Practically Complete, the Developer and the Development Vehicle shall use all reasonable endeavours to ensure the Settlement Date occurs within 5 Business Days of the date of receipt by the Development Vehicle of the Monitoring Surveyor’s report.

9. Defects and Snagging
9.1 The Developer shall prepare a list detailing any Snagging in the relevant Phase, no later than the date the Developer notifies the Monitoring Surveyor and the Development Vehicle pursuant to Clause 8.1.  The Monitoring Surveyor shall have the right to review and comment upon the Snagging List.  The Developer shall amend the Snagging List to take account of the Monitoring Surveyor's comments.  Any such amendment shall be made within 5 Business Days of receipt of the Monitoring Surveyor's comments. 
9.2 The Developer shall as soon as is reasonably practicable and not later than 6 months following the Date of Practical Completion make good all items on the Snagging List.

9.3 The Developer shall notify the Monitoring Surveyor and the Development Vehicle when, in the Developer’s reasonable opinion, it believes all Snagging in a Phase has been rectified.  The Monitoring Surveyor shall inspect a Phase in order to determine whether all Snagging has been made good.
9.4 If the Developer fails to comply with its obligations in Clause 9.2, the Development Vehicle shall have the right to make good any Snagging and to recover the costs of so doing and to call upon any applicable Retention Bond or to apply the Retention, as deducted pursuant to Clause 10.1, in respect of the cost of making good any Snagging.  To the extent that the cost of making good any Snagging exceeds the Retention, the Development Vehicle shall be entitled to recover such excess from the Developer as a debt due.
9.5  The Developer shall make good all Defects of which it is aware as soon as is reasonably practicable.
9.6 The Developer shall include in the Monthly Report details of any Defects of which it is aware together with details of when and how the Developer intends to make good such Defects. The Development Vehicle shall be entitled to provide comments to the Monitoring Surveyor as to whether in the reasonable opinion of the Development Vehicle the Developer has made good any Defect. 
9.7 The Developer shall notify the Monitoring Surveyor and the Development Vehicle when, in the Developer’s reasonable opinion it believes all Defects in a Phase have been made good.  The Monitoring Surveyor shall inspect the Phase in order to determine whether all Defects have been made good and shall take into account the Development Vehicle’s comments in considering whether all Defects have been made good.   
9.8 If at the end of the Defects Liability Period the Monitoring Surveyor determines all Defects have been made good, he shall issue a Certificate of Defects Completion. 

9.9 If within 6 months of the date of expiry of the Defects Liability Period the Developer has not made good all Defects of which it is aware at the expiry of the Defects Liability Period (including those notified by the Development Vehicle and/or the Local Authority), the Development Vehicle shall have the right to make good any Defects and to recover the costs of so doing from the Developer and to call upon any applicable Retention Bond or to apply the Retention, as deducted pursuant to Clause 10.1 in respect of the cost of making good such Defects.  To the extent that the cost of making good any Defects exceeds the Retention the Development Vehicle shall be entitled to recover such excess from the Developer as a debt due.

9.10 The cost of remedying Defects and Snagging shall be at the Developer’s cost.  The Developer undertakes not to recover the cost of remedying Defects and Snagging through the Management and Maintenance Agreement.
10. Retention
10.1 If on or prior to the Settlement Date the Development Vehicle waives the requirement for a Retention Bond to be delivered by the Developer on the Settlement Date, the Development Vehicle shall have the right to deduct the Retention from the Purchase Price.

10.2 Where the Development Vehicle deducts the Retention from the Purchase Price pursuant to Clause 10.1, the Development Vehicle shall be entitled to retain the Retention until a Certificate of Defects Completion is issued and all Snagging in respect of the relevant Phase has been completed or rectified. 

11. Sale and Purchase of Units
11.1 The Developer shall deliver all of the Settlement Items to the Development Vehicle. In exchange, on the Settlement Date the Development Vehicle shall subject to Clause 11.2 pay the Purchase Price to the Developer and the Development Vehicle shall have purchased the relevant Phase.

11.2 The Purchase Price, less:
11.2.1 the Retention if appropriate; and

11.2.2 any offset applied by the Development Vehicle in respect of the obligation of the Developer owed to the Development Vehicle under paragraph 3.3 of Part 9 of the Schedule to the Members Agreement,
shall be paid by the Development Vehicle to the Developer by electronic transfer of cleared funds to the account specified in Part 1 of the Schedule (or to such other bank account in the UK as may be notified to the Development Vehicle by the Developer not later than 7 days prior to  the Settlement Date) on the Settlement Date.
12. Default and Termination
12.1 At any time after an Event of Default occurs and whilst it is continuing, a Non Defaulting Party shall have the right to serve written notice on the party which is in default, copied to the other parties, specifying the Event of Default.  
12.2 If the Event of Default is a Remediable Event of Default, the Defaulting Party shall have 10 Business Days from the date of the notice to remedy the Event of Default, failing which the Non Defaulting Party who served the notice on the Defaulting Party pursuant to Clause 12.1 shall have the right to terminate this Agreement upon service of a further written notice upon the Defaulting Party (copied to the other party) provided that the Event of Default subsists at the date of such notice.

12.3 If the Event of Default is not a Remediable Event of Default, this Agreement will terminate 10 Business Days after the date of the notice referred to in Clause 12.1 subject to Clause 12.6.

12.4 An Event of Default listed in paragraph (c) of Part 9 of the Schedule shall only be capable of occurring in respect of the Developer.

12.5 If Practical Completion for a Phase has not occurred by its Long Stop Date, this Agreement will terminate at close of business on such Long Stop Date in respect of such Phase only. If no Phases are Practically Complete by 31 December 2019, this Agreement will terminate at close of business on 31 December 2019.
12.6 If the Event of Default referred to in Clause 12.3 is an Event of Default listed in paragraph (a) of Part 9 of the Schedule and such Event of Default has occurred in respect of one or more Phases (each such Phase being an Affected Phase), this Agreement will terminate in respect of the Affected Phase or Affected Phases only.

12.7 Where the Defaulting Party is the Developer and an assignation in security has been constituted pursuant to paragraph 6 of Part 10 of the Schedule, Clauses 12.2 and 12.3 shall be subject to the terms of acknowledgment of such assignation to the extent such acknowledgment complies with paragraphs 6.1 and 6.2 of Part 10 of the Schedule. 

13. Standard Provisions 
The provisions set out in Part 10 of the Schedule shall apply to this Agreement and the acts of the parties acting under it. 

14. Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties submit to the irrevocable and exclusive jurisdiction of the Scottish courts.
IN WITNESS WHEREOF this Agreement consisting of this and the preceding 14 pages, together with the Schedule annexed, is executed as follows:
Signed for and on behalf of Scottish Futures Trust Investments Limited by

Director/Authorised Signatory 
……………………………………………………..

Full Name 


……………………………………………………..

at Edinburgh

on the       day of            20     
in the presence of:

Witness



……………………………………………………...

Name



………………………………………………………

Address


………………………………………………………

………………………………………………………

Signed for and on behalf of [Insert Name of Council] by

Full Name 


……………………………………………………..

Proper Officer, at Edinburgh

on the       day of            20     
in the presence of:

Witness


………………………………………………………

Name



………………………………………………………

Address


………………………………………………………

………………………………………………………

Signed for and on behalf of [Insert Name of LLP] by

Director/Authorised Signatory

of SFT/the Local Authority/

the Developer as Member

……………………………………………………..

Full Name 
……………………………………………………..

at Edinburgh

on the       day of            20     
in the presence of:

Witness




………………………………………………………

Name




………………………………………………………

Address



………………………………………………………

…………………………………………………

Signed for and on behalf of [Insert Name of Developer] by

Director/Authorised Signatory 
……………………………………………………..

Full Name 
……………………………………………………..

at Edinburgh

on the       day of            20     
in the presence of:

Witness




………………………………………………………

Name




………………………………………………………

Address



………………………………………………………

………………………………………………………

This is the Schedule in 11 Parts referred to in the foregoing Take Out Agreement between Scottish Futures Trust Investments Limited, the Development Vehicle and the Developer dated            20     
Part 1 
The Development Vehicle
· [                                  ] LLP

· Registered number: 
[                                  ]
· Registered office: 

[                                  ]
· Address for Notices: 
[                                  ]
THE DEVELOPER
· [                                  ] Limited

· Registered number: 
[                                  ]
· Registered office:

[                                  ]
· Address for Notices: 
[                                  ]
· Account Details:

[                                  ]
THE LOCAL AUTHORITY
· [                                  ] Council

· Principal Place of Business 
[                                  ]
· Address for Notices:
[                    ]
Part 2 
Development Details
· Building Contract:

[                                  ]
· Building Contractor:
[                                  ];

· Design Team:

[                                  ];
· 
Site:


[                                  ];

· Target Planning Date:
[                                  ];

· Details for each Phase: 
	Phase/Unit Nos/ Size/Type
	Target Completion Date
	Purchase Price
	Monitoring Surveyor’s Fee for the Phase

	
	
	
	

	
	
	
	

	
	
	
	


· Purchase Price for each Unit/Size/Type within a Phase is [                                  ]/[as specified in the [ITT Response]
· Management and Maintenance Arrangements will be [as specified in the ITT Response]
· Monitoring Surveyors fee [
]
Part 3 
Conditions Precedent
1. The required documents and evidence referred to in Clause 2.1 are the following:

1.1 a certified copy of the detailed planning permission for each Phase in the Development;
1.2 a certified copy of the validly executed Appointment; 
1.3 a validly executed Collateral Warranty from the Monitoring Surveyor in favour of the Local Authority and the Development Vehicle; 
1.4 a copy of the appointments of any member of the Design Team together with evidence of professional indemnity cover together with validly executed Collateral Warranties in favour of (i) the Local Authority and (ii) the Development Vehicle.  The underlying appointments to which the Collateral Warranties relate shall be in no less onerous a form than the form of Collateral Warranty set out in Section A of Part 7 of the Schedule, shall not contain any limitations on any member of the Design Team's liability in addition to those contained within the Collateral Warranty set out in Section A of Part 7 of the Schedule and shall not in any way prejudice the rights and interests of any Beneficiary as contained within the Collateral Warranty set out in Section A of Part 7 of the Schedule;
1.5 where the Developer entered into a Building Contract, a certified copy of the Building Contract and validly executed Collateral Warranties from the Building Contractor in favour (i) the Local Authority and (ii) the Development Vehicle.  The underlying Building Contract to which the Collateral Warranties relate shall be in no less onerous a form than the form of Collateral Warranty set out in Section B of Part 7 of the Schedule, shall not contain any limitations on the Contractor's liability in addition to those contained within the Collateral Warranty set out in Section B of Part 7 of the Schedule and shall not in any way prejudice the rights and interests of any Beneficiary as contained within the Collateral Warranty set out in Section B of Part 7 of the Schedule;
1.6 certified copies of the site investigation report(s) relative to the Site and duty of care letters in respect of each site investigation report in favour of the Development Vehicle all to the reasonable satisfaction of the Development Vehicle and in particular evidencing that the Site is not affected by environmental contamination; and
1.7 confirmation from SFT that the Developer has paid sums due pursuant to paragraph 1.2 of Part 9 of the Members Agreement.
Part 4 
Base Specification

Part 5 
Developer's Specification
Part 6 
Development Conditions
2. THE DEVELOPMENT

2.1 The Developer shall carry out the Development in a good, substantial and workmanlike manner with good quality and suitable materials to meet all the requirements of:

2.1.1 legislation; 

2.1.2 all Consents;

2.1.3 Good Industry Practice;

2.1.4 the Developer's Specification; and

2.1.5 the Base Specification. 

2.2 The Developer shall in carrying out the Development, consider and address in accordance with Good Industry Practice:
2.2.1 the hydrological, hydro-geological, geological, geotechnical and sub-surface conditions affecting the Site and shall carry out intrusive site investigation; and

2.2.2 any environmental contamination affecting the Site.

2.3 The Developer shall procure that each Unit or Phase is duly registered in terms of all current NHBC (or alternative organisation’s) regulations. 

2.4 The Development Vehicle may enter the Site in order to: 

2.4.1 inspect and view the state and progress of the Development;

2.4.2 inspect the workmanship and the materials used;

2.4.3 ascertain generally whether the agreements, conditions and stipulations contained in this Agreement have been, and are being, duly performed and observed; and

2.4.4 otherwise exercise their respective rights under this Agreement,

at all reasonable times by prior arrangement with the Developer (or not less than 48 hours' prior notice in lieu of such arrangement).

2.5 In exercising its rights under paragraph 1.4, the Development Vehicle (and its advisers) shall:

2.5.1 comply with all reasonable site regulations in relation to safety, security and access to the Site notified by the Developer to the Development Vehicle; and

2.5.2 not materially impede or obstruct the progress of the Development.

2.6 The Developer shall provide Monthly Reports to the Development Vehicle in respect of each month from commencement of the Development, within 10 Business Days after the end of each such month;
2.7 The Developer will ensure that:

2.7.1 all roads and footpaths within each Phase are completed to a standard that makes them eligible for adoption for maintenance by the Local Authority as roads authority; and 
2.7.2 that all water mains and sewers within each Phase are completed to a standard suitable to be taken over by the relevant water authority,  

in each case as soon as is practical following the Date of Practical Completion.  During any period between the Date of Practical Completion and the roads, footpaths, water mains and sewers being taken over and adopted the Developer will maintain and repair the same to a standard to ensure compliance with all consents, planning permissions and road construction consents .

2.8 The Developer will ensure that each of the Units within each Phase is in a clean and orderly condition on the Settlement Date.
3. ADVANCE NOTICES

3.1 No earlier than 5 working days prior to the Settlement Date, the Developer will apply to the Keeper of the Land Register of Scotland for an Advance Notice for the Disposition, in the form adjusted with the Development Vehicle, to be either (i) entered on the application record for the relevant Phase; or (ii) recorded in the Register of Sasines, no earlier than 5 working days prior to the Settlement Date.

3.2 In the event that the Settlement Date is delayed for any reason and will occur more than 29 days after an Advance Notice has been either (i) entered on the application record for the relevant Phase; or (ii) recorded in the Register of Sasines by the Developer, no earlier than 5 working days prior to the delayed Settlement Date, the Developer will apply to the Keeper of the Land Register of Scotland for a further Advance Notice for the Disposition, in the form adjusted with the Development Vehicle to be either (i) entered on the application record for the relevant Phase; or (ii) recorded in the Register of Sasines, no earlier than 5 working days prior to the delayed  Settlement Date. 

3.3 The Developer consents to the Development Vehicle applying to the Keeper of the Land Register of Scotland for Advance Notices for any deeds which the Development Vehicle intends to grant in relation to the relevant Phase, including but not limited to a standard security by the Development Vehicle in favour of the Local Authority.
4. SETTLEMENT ITEMS 
4.1 The Developer shall deliver to the Development Vehicle on or before the Settlement Date: 

4.1.1 a certified copy certificate of Practical Completion for the Phase;

4.1.2 a Notice of Acceptance of Completion Certificate issued by the relevant local authority under the Building (Scotland) Act 2003 for each building warrant in respect of each Unit and/or Phase which is Practically Complete;

4.1.3 certified copies of all Consents;

4.1.4 a certified copy of any road bond and any roads construction consent; 

4.1.5 a NHBC warranty acceptance pack (relative to Buildmark structural defects cover or equivalent) or, where previously specified by the Developer to the Development Vehicle, an alternative, in each case for each Unit in the relevant Phase which is Practically Complete;

4.1.6 an agreed Snagging List for each Phase (detailing the Snagging for each Unit and the Common Parts) which is Practically Complete;

4.1.7 all energy performance certificates required for the relevant Phase; 

4.1.8 Retention Bond in respect of the relevant Phase, if the Development Vehicle has not waived this requirement; and

4.1.9 evidence of the putting in place of the buildings and landlord contents insurance required by paragraph 2.1 of Part 7 of the Schedule to the Management and Maintenance Agreement.

4.2 The Developer shall deliver to the Development Vehicle on the Settlement Date a Certificate of Title for the Phase which is Practically Complete, prepared by the Developer’s solicitors in compliance with the following requirements:
4.2.1 addressed to the Development Vehicle and the Local Authority;

4.2.2 demonstrating good and marketable title;

4.2.3 (irrespective of any Planning Agreement disclosed in the Certificate of Title delivered in accordance with paragraph 1.1 of Part 3 of the Schedule, or of any Planning Agreement coming into force after the date of that certificate) disclosing no Planning Agreement;

4.2.4 (irrespective of any title conditions or burdens disclosed in the Certificate of Title delivered in accordance with paragraph 1.1 of Part 3 of the Schedule) disclosing no title conditions or burdens inconsistent with the use and occupation of the Phase for domestic purposes and/or as residential dwelling or any other title conditions or burdens which in the reasonable opinion of the Development Vehicle are unduly onerous;
4.2.5 making no disclosures against (i) the certificate of title; or (ii) against paragraphs 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 26 or 27 of part 3 of the schedule to the certificate of title (or if SFT have approved an alternative form of certificate to the form annexed, making no disclosures against substantially similar statements contained in the alternative form of certificate); 

4.2.6 disclosing a Legal Report brought down to a date as near as practicable to the Settlement Date which will show (i) no entries adverse to the Developer’s interest in the relevant Phase and (ii) no Advance Notices other than those submitted by the Development Vehicle. The Developer’s solicitor should also provide evidence that an Advance Notice for the Disposition has been accepted by the Keeper on or prior to the date of the Legal Report (such Advance Notice having effect for 35 days from the date of the Legal Report);
4.2.7 disclosing any leases, wayleave agreements and/or servitudes with utility providers or statutory undertakers relative to or affecting the Site and if any, confirming that the terms are reasonable, standard and generally acceptable for the use and occupation of the Phase for domestic purposes and/or as  private residential dwellings;
4.2.8 disclosing that reasonable, standard and acceptable community burdens have been created for the benefit of each Unit within the Phase by virtue of the prior registration in the Land Register of Scotland of a residential deed of conditions against the Site and specifically:

(a) the mutually enforceable rights and obligations granted to each Unit within the Phase;

(b) that the owner of each Unit within the Phase benefits from rights of common property in and to the Common Parts;
(c) that the owners of any Unit within the Phase are prohibited from disposing a pro indiviso share in any Common Parts within the Phase separately from the Unit; and
(d) that the identity of none of the Common Parts is dependent on an uncertain future event.  
4.3 The Developer shall deliver to the Development Vehicle on or before the Settlement Date:
4.3.1 the Disposition together with details of particulars of execution;
4.3.2 registration dues payable on registration of the disposition of the relevant Phase in favour of the Development Vehicle in the Land Register of Scotland;  
4.3.3 validly executed discharge(s) of all standard securities affecting the relevant Phase together with properly completed application(s) for registration and evidence of payment of the registration dues; and
4.3.4 a letter of non-crystallisation from the holders of any floating charges over the Developer’s assets releasing the Phase from the charge dated no earlier than 7 Business Days prior to the Settlement Date in a form satisfactory to the Development Vehicle (acting reasonably). 
5. INSURANCE

5.1 From the Effective Date until the Settlement Date, the Developer shall, for each Unit and the Common Parts (or a Phase), take out and maintain insurance (with a reputable insurance company) in respect of the Development and the Site for the full reinstatement value from time to time against the Insured Risks.

5.2 In addition to the insurance referred to in paragraph 3.1, the Developer shall take out and maintain:
5.2.1 Employers Liability insurance to the value of at least £5 million and

5.2.2 Public Liability insurance to the value of at least £5 million;
and such other insurances in accordance with Good Industry Practice.

5.3 All insurance monies received by the Developer in respect of the Development shall be applied for the purpose of repairing or otherwise reinstating the Development and the Site following damage by an Insured Risk.

5.4 At the request of the Development Vehicle, the Developer shall produce to the Development Vehicle evidence that the insurance referred to in paragraphs 3.1 and 3.2 has been effected.

5.5 The Developer shall comply with the requirements of the insurer under the policy or policies.

6. MANAGEMENT AND MAINTENANCE

6.1 The Developer shall permit the Managing Agent to enter the Site at all reasonable times by prior arrangement with the Developer in order to familiarise itself with the Development. 

Part 7 
Collateral Warranties
Section A 
Form of warranty to be provided by Design Team [and Monitoring Surveyor]
AGREEMENT

Between 

[Here design consultant from Appointment] [

 QUOTE  [  \* MERGEFORMAT [(A)], incorporated under the Companies Acts (Reg No: [     ]) and having its Registered Office at [     ]

 QUOTE  ]  \* MERGEFORMAT ] [[(B)] of [     ]

 QUOTE  ]  \* MERGEFORMAT ] [(C)[name and design partners]

 QUOTE  ]  \* MERGEFORMAT ] [     ] and [     ] as Partners of [and as trustees for the whole partners of] the firm of [     ] of [     ]

 QUOTE  ]  \* MERGEFORMAT ] (hereinafter called the Consultant)

and

[Here design grantee] [[Insert Name of Development Vehicle], being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000 whose registered office is [

]] OR [[Insert Name of Local Authority] being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business at [

]] (hereinafter along with its permitted assignees called the Beneficiary)
WHEREAS

A.
The Consultant has entered into the Appointment with the Developer in terms of which the Consultant has undertaken to carry out the Services in connection with the Development:  

B.
The Beneficiary has entered into the Take Out Agreement with the Developer and it is a condition of such agreement that the Consultant grants this Agreement:

NOW THEREFORE the parties HAVE AGREED and DO HEREBY AGREE as follows:
[Please note the following text in italics and square brackets should be deleted  where the Consultant is the Monitoring Surveyor]

7. DEFINITIONS AND INTERPRETATION
7.1 In this Agreement, unless the context otherwise requires, the words and expressions used herein shall have the meaning set out in the Appointment and the following expressions shall have the meanings assigned to them as follows:-

Appointment means the professional appointment entered into between the Developer and the Consultant dated [here specify the date(s) of the Appointment]; 
Developer has the meaning ascribed to it in the Take Out Agreement;
Development has the meaning ascribed to it in the Take Out Agreement;
[Development Vehicle has the meaning ascribed to it in the Take Out Agreement]

[Documents means all designs, plans, drawings, specifications, calculations, records and other documents (including information technology material and computer assisted design material) prepared by or on behalf of the Consultant in relation to the Development and all revisions and additions whether in existence or still to be made.]

[Local Authority means [has the meaning ascribed to it in the Take-Out Agreement]

 [Phase has the meaning ascribed to it in the Take-Out Agreement]
Services mean the services to be provided by the Consultant pursuant to the Appointment; 
[SFT means Scottish Futures Trust Investments Limited (Registered number SC381388), whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF]
[Take Out Agreement means the agreement entered into between SFT, the Local Authority, the Development Vehicle and the Developer a copy of which has been provided to the Consultant]; 

7.2 Words importing the singular only shall also include the plural and vice versa and, where the context requires, words importing persons shall include firms and corporations.

7.3 Where there are two or more persons included in the expression the Consultant, obligations in this Agreement which are expressed to be made by the Consultant shall be binding jointly and severally upon them and their respective executors and representatives whomsoever without the necessity of discussing them in their order.  In the case where the Consultant is a firm or partnership, the obligations of the Consultant hereunder shall be binding, jointly and severally on all persons who are or become partners of the firm at any time and their respective executors and representatives whomsoever as well as on the firm and its whole stock, funds, assets and estate without the necessity of discussing them in their order and such obligations shall subsist and remain in full force and effect notwithstanding the dissolution of the firm or partnership or any change or changes which may take place in the firm or partnership whether by the assumption of a new partner or partners or by the retiral, bankruptcy or death of any individual partner or by a change in the firm name.  

7.4 Clause headings shall not affect the construction of this Agreement.

7.5 References to a Clause are, unless the context otherwise requires, references to the relevant Clause of this Agreement.

8. DUTY OF CARE
8.1 The Consultant warrants to and undertakes with the Beneficiary that:

8.1.1 in discharging its obligations under and in connection with the Appointment (including the carrying out of the Services), it has exercised and shall continue to exercise all the reasonable skill and care to be expected of a properly qualified and competent consultant experienced in carrying out services similar to the Services for a Development of a similar scope, purpose, size, complexity and value to the Development provided that the Consultant shall owe to the Beneficiary no greater a standard of duty under this Agreement than would have been owed if the Beneficiary had been named as Developer under the Appointment.  In any claim the Consultant shall be entitled to rely on any limitation in the Appointment; and
8.1.2 it has complied with and will continue to comply with the terms of and fulfil its obligations set out in the Appointment.

9. [PROHIBITED MATERIALS
The Consultant hereby warrants and undertakes to the Beneficiary that, the Consultant has not specified and shall not specify for use and, having regard to the nature and extent of the Services, will exercise the level of skill and care specified in Clause 2.1.1 hereof to see that there are not used in the Building Works any materials or substances or combination of materials or substances which are known to members of the Consultant's profession or which the Consultant ought reasonably to have known at the time of specification or use to be deleterious to health and safety or to the durability of the Development or any part thereof in the particular circumstances in which they are used, having regard to the provisions of the latest edition of the publication entitled “Good Practice in the Selection of Construction Materials” (current at the time of specification and/or use of any materials or substances) published by the British Council for Offices or which are not in accordance with British or European Standards or Codes of Practice where such exist or equivalent standards or requirements.]
10. RELIANCE
The Consultant acknowledges and accepts that the Beneficiary has and shall be deemed to have relied upon the Consultant’s skill and judgement in respect of those matters which relate to the Consultant’s obligations pursuant to the Appointment.

11. INDEPENDENT INSPECTION
The liability of the Consultant under this Agreement shall not be modified, released, diminished or in any way affected by any independent inspection, investigation or enquiry into any relevant matter which may be made or carried out by or for the Beneficiary, nor by any failure or omission to carry out such inspection, investigation or enquiry, nor by the appointment of any independent party to review the progress of or otherwise report to the Beneficiary in respect of the Development, nor by any action or omission of any such independent party whether or not such action or omission might give rise to any independent liability of such independent party to the Beneficiary.

12. DOCUMENTS AND COPYRIGHT
12.1 The Consultant warrants and undertakes that copyright in the Documents provided or to be provided by the Consultant in connection with the Development is vested in the Consultant.  Such copyright shall remain vested in the Consultant and shall not be assigned by it.  The Consultant grants to the Beneficiary an unconditional, royalty free, non-exclusive, irrevocable licence to copy and use the Documents:  Provided that the Consultant shall not be liable for any use by the Beneficiary of any of such Documents or others for any purpose other than that for which the same were prepared and provided by the Consultant.

12.2 The Consultant shall, upon written request, provide to the Beneficiary, immediately upon payment of the reasonable cost of copying the same copies of and extracts from any of the Documents.
13. INSURANCE
13.1 The Consultant undertakes that it has effected and shall maintain for so long as any liability may arise under this Agreement but in any event for a period of not less than 12 years from the last Date of Practical Completion to occur in respect of the Development professional indemnity insurance  for not less than FIVE MILLION POUNDS (£[         ]) for each and every  claim in any one insurance year (being a period of not more than 12 months) with insurers or underwriters licensed to transact insurance in the United Kingdom, provided always that such insurance is generally available in the market to members of the Consultant’s profession experienced in carrying out services for a Development of a similar size scope and complexity to the Development at commercially reasonable rates.  If insurance cover as required by this Clause ceases to be so available the Consultant shall effect insurance in such lesser amount which is so available as the Beneficiary shall approve (such approval not to be unreasonably withheld nor a decision thereon unreasonably delayed).  

13.2 As and when it is reasonably requested to do so by the Beneficiary, the Consultant shall, produce for inspection documentary evidence which establishes to the Beneficiary’s reasonable satisfaction that such professional indemnity insurance is being maintained. 

13.3 The Consultant shall forthwith notify the Beneficiary if such insurance ceases to be available at commercially reasonable rates or if for any other reason, the Consultant is unable to continue to maintain such insurance.

14. ASSIGNATION
14.1 The Beneficiary may assign or transfer its rights and/or obligations (whenever arising) and the benefit of this Agreement or any part thereof to any subsidiary or holding company of, or any subsidiary of a holding company of, the Beneficiary without the consent of the Consultant being required.  For the avoidance of doubt any such assignation shall not be deemed to count towards the number of assignations permitted in terms of Clause [8.2] [7.2] hereof.  The meaning of subsidiary company and holding company for the purposes of this Clause shall be the meaning ascribed to them by Section 1159 of the Companies Act 2006.

14.2 The  Beneficiary (or any party to whom the Beneficiary have assigned its rights and/or obligations and benefit of the Agreement in terms of Clause [8.1] [7.1]) shall also be entitled, without the need for consent, to assign or transfer its rights and/or obligations hereunder and benefit of this Agreement or any part, thereof.  Thereafter those rights and/or obligations and benefit assigned shall, without the need for consent, be assignable by the assignee once only.  The Consultant shall not be entitled to assign or transfer any rights or obligations hereunder without the consent of the Beneficiary.

14.3 The Consultant shall not be entitled to contend that any person to whom this Agreement is assigned or transferred in accordance with this Clause [8] [7] is precluded from recovering under this Agreement any loss resulting from any breach of this Agreement (whenever arising) by reason that such person is an assignee and not a named party hereunder.


15. GENERAL
The provisions of this Agreement shall be without prejudice to any other right of action that the parties may have in delict or otherwise.

16. DURATION OF AGREEMENT
Before, on or after completion of the Development, the provisions of this Agreement and the rights and obligations of the parties under it shall continue to have effect as between the Beneficiary and the Consultant even if the employment of the Consultant is suspended or terminated but such provisions and such rights and obligations shall cease to be enforceable following the 12th anniversary of the last Date Of Practical Completion to occur in respect of the Development save to the extent that they are the subject of any action or proceedings which have commenced or claim intimated prior to such anniversary.

17. NOTICES
17.1 Any notice to be served pursuant to this Agreement shall be in writing and may be served by personally delivering the same by hand, by sending the same by facsimile transmission or other means of telecommunication in permanent written form or by Recorded Delivery post.  The addresses for personal/postal service on the Developer, the Consultant and the Beneficiary are those stated in this Agreement or such other address as the party to be served may have previously notified in writing to the other parties with specific reference to this Clause.  A notice if sent by Recorded Delivery shall be deemed to have been served on the date of receipt by the addressee as confirmed by the postal authorities   A notice if sent by facsimile transmission shall be deemed to be received on that date, if transmitted fully before 5pm on a Business Day and if transmitted after 5pm, on the next Business Day (and in proving service it shall be sufficient to exhibit the transmission slip with the date and time of transmission on it).

17.2 Copies of all notices to any party hereto shall be sent simultaneously (and in accordance with the foregoing requirements) to the other party or parties to this Agreement by the party giving the notice.
18. JURISDICTION
This Agreement shall be governed by and construed in all respects in accordance with Scots Law and the parties hereto agree to submit to the exclusive jurisdiction of the Scottish Courts.

IN WITNESS WHEREOF these presents consisting of this and the preceding [
] pages [together with the Schedule in [
] Parts] are executed as follows:

Form of warranty to be provided by Building Contractor
AGREEMENT
between

[Here design contractor from Building Contract], incorporated under the Companies Acts (Reg. No: [     ]) and having its Registered Office at [                  ] (hereinafter called the Contractor)

and

[Here design grantee] [[Insert Name of Development Vehicle], being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000 whose registered office is [

]] OR [[Insert Name of Local Authority] being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business at [

]] (hereinafter along with its permitted assignees called the Beneficiary)

WHEREAS 

A.
The Contractor has entered or is about to enter into a building contract with the Developer (the Building Contract) in terms of which the Contractor has undertaken to carry out and complete the [design and] construction of the Development.

B.
The Beneficiary has entered into the Take Out Agreement with the Developer and it is a condition of such agreement that the Contractor grants this Agreement.

NOW THEREFORE the parties HAVE AGREED and DO HEREBY AGREE as follows:- 

19. DEFINITIONS AND INTERPRETATION
19.1 In this Agreement, unless the context otherwise requires, the words and expressions used herein shall have meanings assigned to them as follows:-

Developer has the meaning ascribed to it in the Take-Out Agreement;
Development has the meaning ascribed to it in the Take-Out Agreement;
Development Vehicle has the meaning ascribed to it in the Take-Out Agreement;
Documents means all designs, plans, drawings, specifications, calculations, records and other documents (including information technology material and computer assisted design material) prepared by or on behalf of the Contractor in relation to the Development and all revisions and additions whether in existence or still to be made;
Local Authority has the meaning ascribed to it in the Take-Out Agreement;

Phase has the meaning ascribed to it in the Take-Out Agreement;

SFT means Scottish Futures Trust Investments Limited (Registered number SC381388), whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF; and
Take Out Agreement means the agreement entered into between SFT, the Local Authority, the Development Vehicle and the Developer a copy of which has been provided to the Contractor.
20. WARRANTY 

20.1 The Contractor warrants to the Beneficiary that it has complied and shall continue to comply with the terms of the Building Contract and, without prejudice to the generality of the foregoing, the Contractor further warrants to the Beneficiary that: 

20.1.1 insofar as the Contractor is responsible for the design of the Development, it has exercised and shall continue to exercise all the reasonable skill, care and diligence to be expected of a properly qualified and competent architect or other appropriate designer who is experienced in carrying out such design in relation to development of a similar size, scope, nature, complexity and value to the Development; 

20.1.2 all workmanship, manufacture and fabrication shall be in accordance with the Building Contract; and 

20.1.3 the Development shall not, when completed, incorporate any goods, materials or equipment which are themselves or which contain substances which are stated in the Building Contract to be prohibited or which are generally known at the time of use to be deleterious to health and safety or the durability of the property relating to the completed Development in the particular circumstances in which they are used or are otherwise not in accordance with British Standards, Codes of Practice, “Good Practice in the Selection of Construction Materials” as published by the British Council for Offices or good building practice or techniques. 

21. PROHIBITED MATERIALS
The Contractor hereby warrants and undertakes to the Beneficiary that, the Contractor has not specified and shall not specify for use and has not used and shall not use in the Development any materials or substances or combination of materials or substances which are known or which the Contractor ought reasonably to have known at the time of specification or use to be deleterious to health and safety or to the durability of the Development or any part thereof in the particular circumstances in which they are used, having regard to the provisions of the latest edition of the publication entitled “Good Practice in the Selection of Construction Materials” (current at the time of specification and/or use of any materials or substances) published by the British Council for Offices or which are not in accordance with British or European Standards or Codes of Practice where such exist or equivalent standards or requirements.

22. RELIANCE
The Contractor acknowledges and accepts that the Beneficiary has and shall be deemed to have relied upon the Contractor’s skill and judgement in respect of those matters which relate to the Contractor’s obligations pursuant to the Building Contract.

23. INDEPENDENT INSPECTION
The liability of the Contractor under this Agreement shall not be modified, released, diminished or in any way affected by any independent inspection, investigation or enquiry into any relevant matter which may be made or carried out by or for the Beneficiary, nor by any failure or omission to carry out such inspection, investigation or enquiry, nor by the Building Contract of any independent party to review the progress of or otherwise report to the Beneficiary in respect of the Development, nor by any action or omission of any such independent party whether or not such action or omission might give rise to any independent liability of such independent party to the Beneficiary.

24. DOCUMENTS AND COPYRIGHT
24.1 The Contractor warrants that copyright in the Documents provided or to be provided by the Contractor in connection with the Development is vested in the Contractor.  Such copyright shall remain vested in the Contractor and shall not be assigned by it.  The Contractor grants to the Beneficiary an unconditional, royalty free, non-exclusive, irrevocable licence to copy and use the Documents:  Provided that the Contractor shall not be liable for any use by the Beneficiary of any of such Documents or others for any purpose other than that for which the same were prepared and provided by the Contractor.

24.2 The Contractor shall, upon written request, provide to the Beneficiary, immediately upon payment of the reasonable cost of copying the same copies of and extracts from any of the Documents.
25. INSURANCE
25.1 The Contractor undertakes that it has effected and shall maintain for so long as any liability may arise under this Agreement but in any event for a period of not less than 12 years from the Date of Practical Completion (as defined in the Take-Out Agreement) of the last Phase of the Development professional indemnity insurance  for not less than [FIVE] MILLION POUNDS (£[
]) for each and every  claim in any one insurance year (being a period of not more than 12 months) with insurers or underwriters licensed to transact insurance in the United Kingdom, provided always that such insurance is available generally in the market at commercially reasonable rates.  If insurance cover as required by this clause ceases to be so available the Contractor shall effect insurance in such lesser amount which is so available as the Beneficiary shall approve (such approval not to be unreasonably withheld nor a decision thereon unreasonably delayed).  

25.2 As and when it is reasonably requested to do so by the Beneficiary, the Contractor shall, produce for inspection documentary evidence which establishes to the Beneficiary’s reasonable satisfaction that such professional indemnity insurance is being maintained. 

25.3 The Contractor shall forthwith notify the Beneficiary if such insurance ceases to be available at commercially reasonable rates or if for any other reason, the Contractor is unable to continue to maintain such insurance.

26. ASSIGNATION
26.1 The Beneficiary may assign or transfer its rights and/or obligations (whenever arising) and benefit of this Agreement or any part thereof to any subsidiary or holding company of, or any subsidiary of a holding company of, the Beneficiary without the consent of the Contractor being required.  For the avoidance of doubt any such assignation shall not be deemed to count towards the number of assignations permitted in terms of Clause 8.2 hereof.  The meaning of “subsidiary company” and “holding company” for the purposes of this Clause shall be the meaning ascribed to them by Section 1159 of the Companies Act 2006.

26.2 The  Beneficiary (or any party to whom the Beneficiary have assigned its rights and/or obligations and benefit of the Agreement in terms of Clause 8.1) shall also be entitled, without the need for consent, to assign or transfer its rights and/or obligations hereunder and benefit of this Agreement or any part, thereof.  Thereafter those rights and/or obligations and benefit assigned shall, without the need for consent, be assignable by the assignee once only.  The Contractor shall not be entitled to assign or transfer any rights or obligations hereunder without the consent of the Beneficiary.

26.3 The Contractor shall not be entitled to contend that any person to whom this Agreement is assigned or transferred in accordance with this Clause 8 is precluded from recovering under this Agreement any loss resulting from any breach of this Agreement (whenever arising) by reason that such person is an assignee and not a named party hereunder.


27. GENERAL
The provisions of this Agreement shall be without prejudice to any other right of action that the parties may have in delict or otherwise.

28. DURATION OF AGREEMENT
Before, on or after completion of the Development, the provisions of this Agreement and the rights and obligations of the parties under it shall continue to have effect as between the Beneficiary and the Contractor even if the employment of the Contractor is suspended or terminated but such provisions and such rights and obligations shall cease to be enforceable following the 12th anniversary of the Date Of Practical Completion of the last Phase of the Development save to the extent that they are the subject of any action or proceedings which have commenced or claim intimated prior to such anniversary.

29. NOTICES
29.1 Any notice to be served pursuant to this Agreement shall be in writing and may be served by personally delivering the same by hand, by sending the same by facsimile transmission or other means of telecommunication in permanent written form or by Recorded Delivery post.  The addresses for personal/postal service on the Developer, the Contractor and the Beneficiary are those stated in this Agreement or such other address as the party to be served may have previously notified in writing to the other parties with specific reference to this Clause.  A notice if sent by Recorded Delivery shall be deemed to have been served on the date of receipt by the addressee as confirmed by the postal authorities   A notice if sent by facsimile transmission shall be deemed to be received on that date, if transmitted fully before 5pm on a Business Day and if transmitted after 5pm, on the next Business Day (and in proving service it shall be sufficient to exhibit the transmission slip with the date and time of transmission on it).

29.2 Copies of all notices to any party hereto shall be sent simultaneously (and in accordance with the foregoing requirements) to the other party or parties to this Agreement by the party giving the notice.

30. JURISDICTION
This Agreement shall be governed by and construed in all respects in accordance with Scots Law and the parties hereto agree to submit to the exclusive jurisdiction of the Scottish Courts.

Subscribed for and on behalf of the Consultant

IN WITNESS WHEREOF these presents consisting of this and the preceding [
] pages [together with the Schedule in [
] Parts] are executed as follows:

Part 8 
Appointment

MONITORING SURVEYOR’S APPOINTMENT

AMONG

THE DEVELOPER specified in Part 1 of the Schedule, being incorporated under the Companies Acts, whose registered office is so specified (the Developer); 

and

THE MONITORING SURVEYOR specified in Part 1 of the Schedule, being incorporated under the Companies Acts, whose registered office is so specified (the Monitoring Surveyor)

BACKGROUND:

A.
The Developer has been selected by SFT and the Local Authority under the NHT Initiative to carry out the Development for the Development Vehicle.

B.
The Monitoring Surveyor acknowledges that on completion of a Phase the Development Vehicle shall purchase from the Developer the Units in that Phase.  

C.
Accordingly the Developer requires the Monitoring Surveyor to monitor the carrying out and completion of the Development.

D.
The Monitoring Surveyor has agreed to enter into this Agreement for the benefit of the Developer, Development Vehicle and the Local Authority.

AGREEMENT

31. DEFINITIONS AND INTERPRETATION 

31.1 Definitions

In this Agreement (including the Background section), unless expressly stated to the contrary or the context otherwise requires the words and expressions shall have the meaning prescribed to them in the Take-Out Agreement and the following words and expressions shall have the following meanings:

Agreement means this Monitoring Surveyor’s Appointment (including the Schedule);

Business Day means any day which is not a Saturday, a Sunday or a bank or public holiday in Scotland;

Documents means all reports records and other documents prepared by or on behalf of the Monitoring Surveyor in relation to the Development;

Fee means the sum of [
]] exclusive of VAT but inclusive of all reasonable costs and disbursements payable in accordance with Clause 13;

Insolvent has the meaning given to it in section 113 of the Housing Grants, Construction and Regeneration Act 1996, as amended or updated from time to time;

Key Personnel means the following personnel:

Director
[(]
Associates
[(]
Qualified Assistants
[(]
Payer Notice shall have the meaning given to it in Clause 13.1.3;

Pay Less Notice shall have the meaning given to it in Clause 13.1.5;

Programme means the preliminary programme set out or referred to in Part 2 of the Schedule as updated and/or expanded from time to time;

Schedule means the schedule (comprising [4] Parts) attached to this Agreement;

Services mean the services to be provided by the Monitoring Surveyor in connection with the Development including those services set out in Part 2 of the Schedule, and shall include any additional services as referred to in Clause 5;

Statutory Requirement means any directly applicable provisions of the EC Treaty, any EC directive, regulations or any Act of Parliament, including those made by the Scottish Parliament or Scottish Executive as the case may be, any codes of practice, guidelines, recommendations or safety procedures published from time to time by the Health & Safety Executive or approved by the Health & Safety Commission, including, without limitation, any instrument, rule or order or permission made under or by any of the same, any regulation, by-law or decision or permission of any local authority or of any statutory undertaking, public body or company any of which relate to the Development or the Services; and

Take-Out Agreement means the agreement entered into between SFT, the Local Authority, the Development Vehicle and the Developer a copy of which has been provided to the Monitoring Surveyor; 

31.2 Interpretation

In this Agreement, except where the context otherwise requires:

31.2.1 all references to Clauses, Paragraphs and to the Schedule (and Parts thereof) are references to Clauses, Paragraphs of and the Schedule (and Parts thereof) to this Agreement;

31.2.2 words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;

31.2.3 where there are two or more persons included in the expression the Monitoring Surveyor, obligations in this Agreement which are expressed to be made by the Monitoring Surveyor shall be binding jointly and severally upon them and their respective executors and representatives whomsoever without the necessity of discussing them in their order.  In the case where the Monitoring Surveyor is a firm or partnership, the obligations of the Monitoring Surveyor hereunder shall be binding jointly and severally on all persons who are or become partners of the firm at any time and their respective executors and representatives whomsoever as well as on the firm and its whole stock, funds, assets and estate without the necessity of discussing them in their order and such obligations shall subsist and remain in full force and effect notwithstanding the dissolution of the firm or partnership or any change or changes which may take place in the firm or partnership whether by the assumption of a new partner or partners or by the retiral, bankruptcy or death of any individual partner or by a change in the firm name;
31.2.4 the headings to the Clauses and Paragraphs are inserted for convenience only and do not affect the interpretation of this Agreement and any words or expressions defined the Schedule shall have the same meaning where used in any other part of this Agreement;

31.2.5 any reference to this Agreement or to any other agreement or document shall include reference to each permitted variation of or supplement thereto;

31.2.6 any reference to any statutory provision or enactment of any kind having the force of law includes a reference to that provision as from time to time amended, extended or re-enacted and shall include any orders, regulations, instruments or other subordinate legislation made under the relevant statute or statutory provision in force at the time the Services are performed;

31.2.7 all references to documents or other instruments include a reference to the same as amended or supplemented or restated from time to time;

31.2.8 all reference to any party include a reference to their successors and permitted assignees;

31.2.9 any notice, instruction, notification, direction, request consent or approval contemplated herein shall be made or given in writing; and

31.2.10 where the words includes or including are used they are illustrative only and shall not limit the scope of the words preceding them.

32. APPOINTMENT OF THE MONITORING SURVEYOR 

32.1 
The Developer appoints the Monitoring Surveyor as Monitoring Surveyor subject to and in accordance with the provisions of this Agreement and the Monitoring Surveyor agrees to provide the Services subject to and in accordance with the provisions of this Agreement.

32.2 The Monitoring Surveyor acknowledges that notwithstanding the Developer has sole liability for payment of the Fee, the Developer, the Development Vehicle and the Local Authority (hereinafter collectively referred to as the Relying Parties) are relying on the Monitoring Surveyor carrying out their Services in accordance with the terms of this Agreement and all obligations of the Monitoring Surveyor shall be construed accordingly.  

32.3 The appointment of the Monitoring Surveyor shall commence on the earlier of the date of execution of this Agreement or from the date when the Monitoring Surveyor begins to perform any of the Services.

33. MONITORING SURVEYOR'S GENERAL AND SPECIFIC OBLIGATIONS 

33.1 The Monitoring Surveyor warrants and undertakes to the Relying Parties in the discharge of its obligations under or pursuant to this Agreement, including the carrying out of the Services, that it has exercised and shall continue to exercise all the reasonable skill and care to be expected of a properly qualified and competent monitoring surveyor experienced in carrying out services similar to the Services for a development of a similar scope, purpose, size complexity and value to the Development save in respect of Statutory Requirements insofar as any of them affect or relate to the Services when the obligation to comply is absolute.  

33.2 The Monitoring Surveyor acknowledges having received the Take-Out Agreement and accordingly shall have regard to the terms and conditions of the Take-Out Agreement.  The Monitoring Surveyor warrants that he has performed and that he will continue to perform the Services using the level of skill and care detailed in Clause 3.1 so that no act, omission or default of the Monitoring Surveyor in relation thereto shall constitute, cause or contribute to any breach of the Take-Out Agreement.

33.3 The Monitoring Surveyor shall be liable to the Developer for any damages, claims, losses and or expenses the Developer suffers pursuant to a breach of the Take-Out Agreement to the extent that such a breach is a consequence of a breach by the Monitoring Surveyor of this Agreement.  Any sums due under this clause may be deducted from sums due to the Monitoring Surveyor or recovered as a debt.  

33.4 The Monitoring Surveyor shall discharge its obligations in such a manner and in such time or times as does not result in or contribute to delay or disruption to the members of the Design Team, the Building Contractor or the Building Works or any part thereof.  

33.5 The Monitoring Surveyor shall comply with all reasonable instructions given at any time by or on behalf of the Developer.  The Monitoring Surveyor will not accept instructions to act on behalf of any other party in relation to the Development, without the Developer’s prior written consent.

33.6 If the Monitoring Surveyor’s appointment is terminated or suspended for whatever reason, on the Developer’s written request the Monitoring Surveyor shall deliver immediately to the Developer, in the form reasonably prescribed by the Developer, copies of all the Documents and drawings whatsoever in relation to the Development, together with any hardware and software provided by the Developer in connection with the Development and in the possession or control of the Monitoring Surveyor, free from claims in respect of their continued use in relation to the Development.  

33.7 The Monitoring Surveyor shall use all reasonable endeavours to retain full and proper records relating to the Development for a period of 12 years from the Date of Practical Completion of the last Phase of the Development and the Relying Parties shall have the right to examine any documents so retained by the Monitoring Surveyor, on the giving of reasonable written notice.

33.8 Nothing contained in any approval or consent given in connection with the Monitoring Surveyor’s performance of the Services shall prejudice, modify, affect, or otherwise relieve the Monitoring Surveyor from any of his obligations under this Agreement.

33.9 The liability of the Monitoring Surveyor shall not be released, diminished or in any other way affected by any inspection, investigation, or enquiry which may be made by or on behalf of the Relying Parties or any third party or by the Relying Parties’ failure or the failure by any third party to carry out such inspection, investigation, or enquiry or by the Relying Parties’ examination or failure to examine, or the examination of or failure to examine by, any third party, the Documents.

34. SERVICES 

34.1 The Services to be provided by the Monitoring Surveyor before, during and after the construction of the Development shall comprise those Services set out in Part 2 of the Schedule as may be necessary in the particular case and such further or other advice and assistance to the Developer within the field of his qualifications or competence as may be reasonably required in connection with the Agreement from time to time.  

34.2 The Monitoring Surveyor shall within 10 Business Days of each and every request by the Developer so to do execute in self proving form warranty agreements in favour of the Local Authority and the Development Vehicle in the form contained in Part 3 of the Schedule and provide the same duly executed to the Developer within such timescale.  

35. PROVISION OF ADDITIONAL SERVICES 

The Monitoring Surveyor shall, but only if requested to do so by the Developer, provide additional services and such services shall be paid for in accordance with Clause 14.  Any and all such additional services shall form part of the Services and shall be performed in accordance with this Agreement.

36. COPYRIGHT 

The Monitoring Surveyor hereby grants to the Developer an irrevocable royalty-free, non-exclusive licence to use and to reproduce the Documents.  This licence carries the right to grant sub-licences and shall be freely assignable to third parties.  The Monitoring Surveyor shall not be liable for any use of such Documents for any purposes other than those for which they were prepared and provided by the Monitoring Surveyor.

37. REMOVAL OF MONITORING SURVEYOR'S PERSONNEL 

The Key Personnel shall be used by the Monitoring Surveyor to provide the Services in accordance with this Agreement.  The Developer shall have the right, after consultation with the Monitoring Surveyor, to request the removal of any person employed by the Monitoring Surveyor in performing his obligations under this Agreement if in the Developer’s reasonable opinion, his performance or conduct is, or has been unsatisfactory, and the Monitoring Surveyor shall promptly remove the person so specified. The Monitoring Surveyor shall be responsible for replacing any such person with a person who shall have previously been approved in writing by the Developer (such approval not to be unreasonably withheld).

38. SUPPLY OF INFORMATION 

38.1 The Developer shall supply to the Monitoring Surveyor, without charge and in such reasonable time as not to delay or disrupt the performance by the Monitoring Surveyor of the Services, all necessary and relevant data and information in the possession of the Developer or which may only be obtained by the Developer and the Developer shall give and shall require the other members of the Design Team to give such assistance to the Monitoring Surveyor as shall reasonably be required by the Monitoring Surveyor in the performance of the Services.  

38.2 The Monitoring Surveyor shall not make or request any modification, amendment or variation to the Development.  

39. MONITORING SURVEYOR'S AUTHORITY 

Except in the case of emergency, the Monitoring Surveyor has no authority to issue any instructions, amendments, notices of default, suspension and/or termination in relation to the Building Contract and/or the Design Team Appointments without first in writing obtaining the Developer’s written approval thereto.

40. ASSIGNATION 

The Monitoring Surveyor shall not assign the benefit of or in any way transfer or sub-contract or delegate his obligations under this Agreement or any part of it without the written consent of the Developer.  The Developer shall be entitled to freely assign or transfer or novate any of his rights and/or obligations under, and/or the benefit of, this Agreement, whether in whole or in part, without the consent of the Monitoring Surveyor being required.

41. PROFESSIONAL IDEMNITY INSURANCE 

41.1 Without prejudice to the Monitoring Surveyor’s other obligations, the Monitoring Surveyor warrants and undertakes having effected and shall maintain for so long as any liability may arise under this Agreement but in any event for a period of not less than 12 years from the last Date Of Practical Completion to occur in respect of the Development professional indemnity insurance for not less than [         ] MILLION POUNDS (£[         ]) for each and every claim in any one insurance year (being a period of not more than 12 months) with insurers or underwriters licensed to transact insurance in the United Kingdom, provided always that such insurance is generally available in the market to members of the Monitoring Surveyor’s profession experienced in carrying out services for a Development of a similar size, scope and complexity to the Development at commercially reasonable rates.  If insurance cover as required by this Clause ceases to be so available the Monitoring Surveyor shall effect insurance in such lesser amount which is so available as the Developer shall approve (such approval not to be unreasonably withheld nor a decision thereon unreasonably delayed).  The Monitoring Surveyor shall use best endeavours to see that the insurance shall not be subject to any unusual or unduly onerous conditions, limitations, exclusions or unusually high excesses.

41.2 As and when it is reasonably requested to do so by the Developer, the Monitoring Surveyor shall produce for inspection documentary evidence which establishes to the Developer’s reasonable satisfaction that such professional indemnity insurance is being maintained.  

41.3 The Monitoring Surveyor shall forthwith notify the Developer if such insurance ceases to be available at commercially reasonable rates or if for any other reason, the Monitoring Surveyor is unable to continue to maintain such insurance.

42. TERMINATION AND SUSPENSION 

12.1.1

The Developer may at any time by notice in writing to the Monitoring Surveyor forthwith terminate the Monitoring Surveyor’s appointment under this Agreement.  Subject to clause 12.1.2, upon such a termination the Developer shall only pay to the Monitoring Surveyor a sum calculated in accordance with the provisions of Clause 16.1.  Any termination by the Developer under this Clause 12.1 in circumstances where the Monitoring Surveyor is in breach of his obligations under this Agreement shall be deemed to be an acceptance by the Developer of a repudiation of the Agreement by the Monitoring Surveyor.

12.1.2
In the event that the Monitoring Surveyor becomes Insolvent, no further sum will become due to the Monitoring Surveyor and the Developer need not pay any sum that has already become due either:

12.1.2.1
Insofar as the Developer has given or gives a Pay Less Notice under Clause 13.1.5; or 

12.1.2.2 If the Monitoring Surveyor has, after the last date upon which a Pay Less Notice could have been given by the Client, become Insolvent.

12.2
The Developer may by notice in writing to the Monitoring Surveyor require the Monitoring Surveyor to suspend the carrying out of the Services for the time being.  The Monitoring Surveyor shall forthwith comply with the Developer’s notice and the Developer shall pay to the Monitoring Surveyor a sum calculated in accordance with the provisions of Clause 16.1 in respect of such compliance.

12.3
If the Developer shall not have required the Monitoring Surveyor to resume the performance of the Services suspended under Clause 12.2 within a period of 6 months from the date of the Developer’s notice, this Agreement shall forthwith automatically terminate.

12.4
The Monitoring Surveyor shall, upon receipt of any notice in accordance with Clause 12.1 or 12.2, proceed in an orderly manner but with all reasonable speed and economy to take such steps as are necessary to bring to an end the Services.

12.5
Any termination of the Monitoring Surveyor’s appointment under this Agreement shall not prejudice or affect the accrued rights or claims of either party to this Agreement save as herein provided.

12.6
The Monitoring Surveyor shall not be entitled to any compensation from the Developer for any loss of profit, loss of contracts or any other losses and/or expenses (save as expressly stated herein) arising out of or in connection with any suspension or termination of the Agreement.

43. PAYMENT OF THE FEE 

43.1 The Monitoring Surveyor acknowledges that the Developer shall have sole liability for payment of the Fee and the Development Vehicle and Local Authority have no liability of whatsoever nature in relation to any fees, sums, costs or otherwise due or to become due to the Monitoring Surveyor.

43.1.1 Subject to the due and proper performance by the Monitoring Surveyor of its obligations under this Agreement the Fee shall be payable by the Developer to the Monitoring Surveyor in instalments which shall be calculated by reference to the stages/instalments and amounts as set out in Part 4 of the Schedule.

43.1.2 An instalment shall become due 14 days following the latest of:- 

(i) completion of the relevant stage; and 

(ii) receipt by the Developer of accounts showing the amounts due, amounts invoiced to date and any additional payment due under Clause 14 in respect of such additional services carried out during the relevant stage.  Such accounts shall be supported by such documents, vouchers and receipts as may reasonably be required by the Developer; and

(iii) receipt by the Developer of a valid VAT invoice addressed to the Developer from the Monitoring Surveyor.

43.1.3 Within 5 days of the instalment becoming due, the Developer shall give notice specifying the amount (if any) that the Developer considers to be due and the basis upon which that sum is calculated (a Payer Notice).  Subject to any Pay Less Notice issued under Clause 13.1.5, the sum to be paid by the Developer on or before the final date for payment shall be the sum stated in the Payer Notice.  In the event that the Developer does not issue a Payer Notice in accordance with this Clause 13.1.3 then, subject to any Pay Less Notice issued under Clause 13.1.5, the amount which the Client shall pay to the Developer on or before the final date for payment shall be the sum stated as due in the Monitoring Surveyor's invoice and supporting documents.
43.1.4 The final date for payment of each instalment shall be 14 days from the date each instalment became due.

43.1.5 If the Developer intends to pay less than the sum stated as due in the Payer Notice or the Monitoring Surveyor's invoice, as the case may be, it shall at least 1 day before the final date for payment, give written notice of this intention to the Monitoring Surveyor specifying the sum considered to be due to the Monitoring Surveyor at the date the notice is given and the basis on which the sum has been calculated (a Pay Less Notice).  Where a Pay Less Notice is given, payment on or before the final date for payment shall not be less than the amount stated as due in the relevant Pay Less Notice.

43.1.6 Notwithstanding the provisions of Clause 13.1.2, the Client may, at its option, make payment on account of fees prior to completion of each relevant stage at such times and intervals as the Client may in its sole discretion consider to be appropriate.

43.2 Subject to Clause 13.3 the Fee shall be deemed to be inclusive payment for the Services and for all reasonable costs, expenses and overheads of every kind incurred by the Monitoring Surveyor in connection therewith but only insofar as such are expended in connection with services provided within Scotland.  The fee shall not be deemed to include statutory fees or other payments normally paid directly by the Developer.

43.3 The Developer shall reimburse to the Monitoring Surveyor disbursements properly incurred by him at the request of the Developer in respect of the reimbursable items stated in Part 4 of the Schedule.

43.4 The Developer shall pay to the Monitoring Surveyor the total amount of value added tax properly chargeable by the Monitoring Surveyor on the supply to the Developer of any goods or services under this Agreement.  Payment of such value added tax will only be made upon receipt by the Developer of a valid VAT invoice.

43.5 In the event that the Developer fails to pay any amount properly due to the Monitoring Surveyor by close of business on the final date for payment of that amount the Developer shall pay simple interest at the rate of 3% per annum above the base lending rate from time to time of The Bank of Scotland.

44. PAYMENT FOR ADDITIONAL SERVICES 

44.1 Unless the Developer has waived compliance with this Clause 14.1 under Clause 14.2, the Monitoring Surveyor shall not comply with any request from the Developer to perform additional Services under Clause 5 and shall not perform any Services under Clause 15 entitling the Monitoring Surveyor to additional payment but shall first furnish to the Developer within 5 Business Days of receipt of a request under Clause 5 or an instruction under Clause 14.1 or following damage or destruction of the Development as referred to in Clause 15 (as the case may be) an estimate of the additional fee required by the Monitoring Surveyor for the performance of such Services and any expenses and disbursements which will be incurred in connection with them.  The Monitoring Surveyor and the Developer shall then take steps to agree the Monitoring Surveyor’s estimates and any agreement so reached shall be binding upon the Monitoring Surveyor.  If agreement cannot be reached within 5 Business Days of receipt by the Developer of the Monitoring Surveyor’s estimates then:
(a) the Developer may nevertheless instruct the Monitoring Surveyor to provide such Services and the Monitoring Surveyor shall forthwith comply with the instruction, in which case the Developer shall pay to the Monitoring Surveyor a fair and reasonable amount in respect of such Services provided by him; or

(b) the Developer may instruct the Monitoring Surveyor not to comply with the request to provide such Services in which case the Monitoring Surveyor shall have no claim arising out of or in connection with such request,
provided always that if such Services shall have been occasioned by any error, omission or default of the Monitoring Surveyor, the Monitoring Surveyor shall not be entitled to any additional payment in respect thereof.

44.2 The Developer may before or after making any request for the provision of any additional Services under Clause 5 or instructing a change under Clause 14.1 or at any other time dispense with the Monitoring Surveyor’s obligation under Clause 14.1 in which case the provisions of Clause 14.1 (a) shall apply.

44.3 If the Monitoring Surveyor fails to comply with the provisions of Clause 14.1, where the Developer has not dispensed with compliance under Clause 14.2, the Monitoring Surveyor shall not be entitled to any additional payment in respect of those Services referred to in Clause 14.1, until completion of the Services.  Such payment shall not in such event include an addition in respect of any loss of interest or financing charges suffered or incurred by the Monitoring Surveyor between the date of his failure so to comply and completion of the Services.

45. DAMAGE TO DEVELOPMENT 

If, at any time before completion of the Development, any part of it and/or any materials, plant or equipment whether incorporated in such part or not shall be damaged or destroyed, the Developer shall make additional payment to the Monitoring Surveyor in accordance with the provisions of Clause 16.1 in respect of any materially additional work required to be carried out by the Monitoring Surveyor as a result of such damage or destruction, provided that the Monitoring Surveyor shall not be responsible for or have contributed to such damage or destruction.

46. PAYMENT FOLLOWING TERMINATION OR SUSPENSION 

46.1 Upon a termination by the Developer in pursuance of Clause 12.1 or upon a suspension by the Developer in pursuance of Clause 12.2, the Developer shall only pay to the Monitoring Surveyor the sums specified in (a) and (b) below which are properly due to the Monitoring Surveyor less (i) any amount calculated in accordance with (c); and (ii) the amount of payment previously made to the Monitoring Surveyor under the terms of this Agreement:-

(a) any instalments of the Fee which shall have accrued due prior to the date of such termination or suspension together with a fair and reasonable proportion of the next following instalment of the Fee, such proportion to be commensurate with the Services performed by the Monitoring Surveyor up to the date of termination or suspension;

(b) amounts properly due to the Monitoring Surveyor under any other clauses of this Agreement; 

(c) any amount which the Developer is entitled to deduct from sums due to the Monitoring Surveyor whether under any express terms of this Agreement or otherwise.

46.2 In any case in which the Developer has required the Monitoring Surveyor to suspend the carrying out of the Services in pursuance of Clause 12.2, the Developer may, at any time within the period of 6 months from the date of the Developer’s notice, require the Monitoring Surveyor in writing to resume the performance of the Services.  In that event the Monitoring Surveyor shall within a reasonable time of receipt by him of the Developer’s said requirement in writing resume the performance of the Services in accordance with this Agreement, the payment made under Clause 16.1 ranking as payment on account towards the total sum payable to the Monitoring Surveyor under Clause 13;

46.3 Notwithstanding termination or suspension as aforesaid Clauses 3.1, 11.1 and 6 [insert any further necessary clauses] shall remain in full force and effect in relation to the Services and obligations performed.

47. DEVELOPER'S INSTRUCTIONS AND NOTICES 

47.1 Instructions given to the Monitoring Surveyor by or on behalf of the Developer shall be in writing.  

47.2 All notices, comments, submissions, approvals, certificates and requests to be given or made by either party under the terms of this Agreement shall be given in writing and shall be served on the Developer and/or the Monitoring Surveyor as the case may be, by personally delivering the same by hand to the addresses stated for the Developer and the Monitoring Surveyor herein (or to such other address as the party to be served shall have previously notified the other parties), by sending the same by facsimile transmission or other means of telecommunication in permanent written form or recorded delivery post.

47.3 Due service under Clause 17.2 shall be deemed to have been made as follows:-

(a) if personally delivered, at the time of delivery;

(b) if sent by facsimile transmission or other means of telecommunication on the day of transmission, if transmitted fully before the hour of 5pm on a Business Day, on that day and if transmitted after 5pm, on the next Business Day (and in proving service it shall be sufficient to exhibit the transmission slip with the date and time of transmission on it); and

(c) if sent by recorded delivery, on the date of receipt by the addressee as confirmed by the postal authorities.

48. LAW AND JURISDICTION

This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties submit to the irrevocable and exclusive jurisdiction of the Scottish courts.  

IN WITNESS WHEREOF these presents consisting of this and the preceding [
] pages together with the Schedule in [
] Parts are executed as follows:

Signed for and on behalf of [the Monitoring Surveyor]
At [     ] on the [     ] day of [     ] [20[
]

………………………………………………….
Director/Co Secretary/Authorised Signatory

………………………………………………….
Print full Name

………………………………………………….
Director/Co. Secretary/Authorised Signatory/Witness

………………………………………………….
Print full Name

………………………………………………….
(Address of Witness if used)

………………………………………………….
Signed for and on behalf of the Developer

At [     ] on the [     ] day of [     ] [20[
]

………………………………………………….
Director/Co Secretary/Authorised Signatory

………………………………………………….
Print full Name

………………………………………………….
Director/Co. Secretary/Authorised Signatory/Witness

………………………………………………….
Print full Name

………………………………………………….
(Address of Witness if used)

………………………………………………….

This is the Schedule in [4] Parts referred to in the foregoing Monitoring Surveyor’s appointment between the Developer and the Monitoring Surveyor dated [           ]20[     ]
THE SCHEDULE

PART 1
THE PARTIES

DEVELOPER

•
[                      ] Limited

•
Registered number: 
[                      ]
•
Registered office: 
[                      ]
•
Address for Notices: 
[                      ]
•
Account Details 
[                      ]
MONITORING SURVEYOR

•
[                      ] Limited

•
Registered number: 
[                      ]
•
Registered office: 
[                      ]
•
Address for Notices: 
[                      ]
•
Account Details 
[                      ]
PART 2
SERVICES

1.
Review all construction and design documentation including without limitation any Building Contract, drawings, designs, specifications, plans prepared by or on behalf of the Developer, the Design Team appointments and planning permissions, planning conditions, building control approvals and all other relevant approvals and consents  relative to the Development and prepare an initial report identifying whether or not they are in accordance with the Take-Out Agreement and the requirements of the Relying Parties.    

2.
Prepare a monthly report which should be submitted to the Developer by [(] which shall:

a.
describe any health and safety matters that have arisen at or in connection with the Development, including in relation to any reportable instances;
b.
describe the progress of the Building Works by reference to the Target Completion Date and any relevant programmes and identify any matters which the Monitoring Surveyor and/or the Building Contractor and/or the Developer considers have delayed or are likely to delay completion of the Building Works and/or a Phase, or which may increase the costs of the Building Works and/or a Phase (including without limitation any Permitted Variations);
c.
identify all extensions of time and/or loss and expense claims and/or any potential  time claims and/or potential loss and/or expense claims made or expected to be made by the Building Contractor in relation to each Phase;
d.
identify all Permitted Variations carried out and/or to be carried out and/or where Permitted Substitute Materials are used and/or to be used;
e.
report on the quality and workmanship of the Building Works including but not limited to fixtures, fittings, finishings, mechanical & electrical installations, report on whether or not the Building Works are carried out so as to meet the Base Specification and the Developer's Specification and the testing of all drainage, gas and/or electrical systems having regard to the size, scope complexity and value of the Building Works;
f.
make appropriate recommendations in respect of all findings in relation to the foregoing items; and 

g.
where a Phase or Phases is Practically Complete report on the progress of the completion of Snagging set out in any agreed Snagging Lists. 
3.
In addition to the monthly reports, the Monitoring Surveyor should notify the Developer and the Development Vehicle as soon as reasonably practicable of any issues which it considers may affect completion and/or quality of the Development and/or the interests of the Relying Parties.   

4.
Check the Building Contract and Design Team appointments and advise on who is responsible for compliance with all statutory consents, including but not limited to environmental, planning and roads compliance, construction consents, building warrants, listed building consents, Disability Discrimination Act compliance, health and safety and public health regulation compliance which is applicable to the Development.  

5.
Obtain copies of and review all insurances to be maintained by the Developer/ Building Contractor and Design Team.

6.
Obtain copy of the construction programme, including any updated or revised versions and monitor progress against programme.

7.
Identify what, if any, reports and/or remedial works have been carried out in relation to environmental and ground conditions with reference to the site investigation reports.  Identify whether such reports may be readdressed to the Development Vehicle and the Local Authority or a third party nominated by either party and/or reliance letters or collateral warranties available from those who have prepared the said reports and/or carried out the remedial works.  Identify whether all issues highlighted in such reports have been satisfactorily addressed.
8.
Check what site investigation works including contamination testing are carried out and recorded and appropriate measures taken to treat contamination.

9.
Check that adequate records are kept of all tests, inspections, etc., in order to satisfy the requirements of the various authorities.

10.
Attend project meetings to assess and report on progress.

11.
Report on any other matters considered appropriate to draw to the Relying Parties attention, providing photographs reflecting progress on site annotated as necessary to clarify their content.

12.
Inspect each Phase to determine whether the Phase is Practically Complete and report to the Developer and the Development Vehicle on all findings in relation to the same.  

13.
Where the Monitoring Surveyor does not consider a Phase to be Practically Complete providing full and detailed reasons for the position together with a list of what in the absolute discretion of the Monitoring Surveyor it considers outstanding and/or incomplete and/or requiring rectification before the Phase could be considered Practically Complete.

14.
Where the Monitoring Surveyor considers a Phase to be Practically Complete the Monitoring Surveyor shall (i) review any Snagging List prepared by the Developer and comment upon the suitability and completeness of the same including identifying any further items that in the Monitoring Surveyor’s opinion should be added to the said Snagging List; and (ii) issue an appropriate certificate certifying the Date of Practical Completion substantially in the form annexed to this document and attaching the agreed Snagging List.

15.
The Monitoring Surveyor shall regularly inspect each Phase to determine the progress and quality of works in relation to the carrying out and completion of all Snagging identified in any Snagging Lists having regard to the terms of the Take-Out Agreement and the requirements of the Relying Parties.  

16.
The Monitoring Surveyor shall notify the Developer and the Development Vehicle when in the opinion of the Monitoring Surveyor all Snagging has been completed in accordance with the terms of the Take-Out Agreement and the requirements of the Relying Parties 

17.
Following the Date(s) of Practical Completion the Monitoring Surveyor shall regularly inspect each Phase to identify any Defects and to determine the progress and quality of works in relation to the carrying out and completion of all Defects having regard to the terms of the Take-Out Agreement and the requirements of the Relying Parties.  

18.
The Monitoring Surveyor shall notify the Developer and the Development Vehicle when in the opinion of the Monitoring Surveyor all Defects have been completed in accordance with the terms of the Take-Out Agreement and the requirements of the Relying Parties and shall issue the relevant Certificate of Defects Completion in relation to the same.  

19.
Check that planning approvals are in place and that all planning conditions, pre-occupation planning conditions and other conditions are satisfactorily discharged.

20.
Check that building control approvals, and all other relevant approvals are in place and that all conditions attached thereto are discharged.

PART 3
COLLATERAL WARRANTY AGREEMENT

Between

[                      ]
and

[                      ]
Monitoring Surveyor/ Beneficiary Collateral Warranty

AGREEMENT

Between 

[Here design Monitoring Surveyor from Appointment] [[(A)], incorporated under the Companies Acts (Reg No: [     ]) and having its Registered Office at [     ]] [[(B)] of [     ]] [(C)[name and design partners]] [     ] [     ] as Partners of [and as trustees for the whole partners of] the firm of [     ] of [     ]] (hereinafter called the Consultant);
and

[Here design grantee] [[(A)], being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000 whose registered office is [
]] OR [[(B)] being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business at [
]] (hereinafter along with its permitted assignees called the Beneficiary)

WHEREAS

A.
The Consultant has entered into the Appointment with the Developer in terms of which the Consultant has undertaken to carry out the Services in connection with the Development.
B.
The Beneficiary has entered into the Take Out Agreement with the Developer and it is a condition of such agreement that the Consultant grants this Agreement.
NOW THEREFORE the parties HAVE AGREED and DO HEREBY AGREE as follows:
49. DEFINITIONS AND INTERPRETATION

49.1 In this Agreement, unless the context otherwise requires, the words and expressions used herein shall have the meaning set out in the Appointment and the following expressions shall have the meanings assigned to them as follows:-

Appointment means the professional appointment entered into between the Developer and the Consultant dated [here specify the date(s) of the Appointment].

Services mean the services to be provided by the Consultant pursuant to the Appointment.

49.2 Words importing the singular only shall also include the plural and vice versa and, where the context requires, words importing persons shall include firms and corporations.

49.3 Where there are two or more persons included in the expression the Consultant, obligations in this Agreement which are expressed to be made by the Consultant shall be binding jointly and severally upon them and their respective executors and representatives whomsoever without the necessity of discussing them in their order.  In the case where the Consultant is a firm or partnership, the obligations of the Consultant hereunder shall be binding, jointly and severally on all persons who are or become partners of the firm at any time and their respective executors and representatives whomsoever as well as on the firm and its whole stock, funds, assets and estate without the necessity of discussing them in their order and such obligations shall subsist and remain in full force and effect notwithstanding the dissolution of the firm or partnership or any change or changes which may take place in the firm or partnership whether by the assumption of a new partner or partners or by the retiral, bankruptcy or death of any individual partner or by a change in the firm name.  

49.4 Clause headings shall not affect the construction of this Agreement.

49.5 References to a Clause are, unless the context otherwise requires, references to the relevant Clause of this Agreement.

50. DUTY OF CARE

50.1 The Consultant warrants to and undertakes with the Beneficiary that:

50.1.1 in discharging its obligations under and in connection with the Appointment (including the carrying out of the Services), it has exercised and shall continue to exercise all the reasonable skill and care to be expected of a properly qualified and competent consultant experienced in carrying out services similar to the Services for a Development of a similar, scope, purpose, size complexity and value to the Development provided that the Consultant shall owe to the Beneficiary no greater a standard of duty under this Agreement than would have been owed if the Beneficiary had been named as Developer under the Appointment.  In any claim the Consultant shall be entitled to rely on any limitation in the Appointment.

50.1.2 it has complied with and will continue to comply with the terms of and fulfil its obligations set out in the Appointment.

51. RELIANCE

The Consultant acknowledges and accepts that the Beneficiary has and shall be deemed to have relied upon the Consultant’s skill and judgement in respect of those matters which relate to the Consultant’s obligations pursuant to the Appointment.

52. INDEPENDENT INSPECTION

The liability of the Consultant under this Agreement shall not be modified, released, diminished or in any way affected by any independent inspection, investigation or enquiry into any relevant matter which may be made or carried out by or for the Beneficiary, nor by any failure or omission to carry out such inspection, investigation or enquiry, nor by the appointment of any independent party to review the progress of or otherwise report to the Beneficiary in respect of the Development, nor by any action or omission of any such independent party whether or not such action or omission might give rise to any independent liability of such independent party to the Beneficiary.

53. DOCUMENTS AND COPYRIGHT

53.1 The Consultant warrants and undertakes that copyright in the Documents provided or to be provided by the Consultant in connection with the Development is vested in the Consultant.  Such copyright shall remain vested in the Consultant and shall not be assigned by it.  The Consultant grants to the Beneficiary an unconditional, royalty free, non-exclusive, irrevocable licence to copy and use the Documents:  Provided that the Consultant shall not be liable for any use by the Beneficiary of any of such Documents or others for any purpose other than that for which the same were prepared and provided by the Consultant.

53.2 The Consultant shall, upon written request, provide to the Beneficiary, immediately upon payment of the reasonable cost of copying the same copies of and extracts from any of the Documents.
54. INSURANCE

54.1 The Consultant undertakes that it has effected and shall maintain for so long as any liability may arise under this Agreement but in any event for a period of not less than 12 years from the last Date of Practical Completion to occur in respect of the  Development professional indemnity insurance  for not less than [     ] MILLION POUNDS (£[     ]) for each and every  claim in any one insurance year (being a period of not more than 12 months) with insurers or underwriters licensed to transact insurance in the United Kingdom, provided always that such insurance is generally available in the market to members of the Consultant’s profession experienced in carrying out services for a Development of a similar size scope and complexity to the Development at commercially reasonable rates.  If insurance cover as required by this Clause ceases to be so available the Consultant shall effect insurance in such lesser amount which is so available as the Beneficiary shall approve (such approval not to be unreasonably withheld nor a decision thereon unreasonably delayed).  

54.2 As and when it is reasonably requested to do so by the Beneficiary, the Consultant shall, produce for inspection documentary evidence which establishes to the Beneficiary’s reasonable satisfaction that such professional indemnity insurance is being maintained. 

54.3 The Consultant shall forthwith notify the Beneficiary if such insurance ceases to be available at commercially reasonable rates or if for any other reason, the Consultant is unable to continue to maintain such insurance.

55. ASSIGNATION

55.1 The Beneficiary may assign or transfer its rights and/or obligations (whenever arising) and benefit of this Agreement or any part thereof to any subsidiary or holding company of, or any subsidiary of a holding company of, the Beneficiary without the consent of the Consultant being required.  For the avoidance of doubt any such assignation shall not be deemed to count towards the number of assignations permitted in terms of Clause 7.2 hereof.  The meaning of “subsidiary company” and “holding company” for the purposes of this Clause shall be the meaning ascribed to them by Section 1156 of the Companies Act 2006.

55.2 The  Beneficiary (or any party to whom the Beneficiary have assigned its rights and/or obligations and benefit of the Agreement in terms of Clause 7.1) shall also be entitled, without the need for consent, to assign or transfer its rights and/or obligations hereunder and benefit of this Agreement or any part, thereof.  Thereafter those rights and/or obligations and benefit assigned shall, without the need for consent, be assignable by the assignee once only.  The Consultant shall not be entitled to assign or transfer any rights or obligations hereunder without the consent of the Beneficiary.

55.3 The Consultant shall not be entitled to contend that any person to whom this Agreement is assigned or transferred in accordance with this Clause 7 is precluded from recovering under this Agreement any loss resulting from any breach of this Agreement (whenever arising) by reason that such person is an assignee and not a named party hereunder.


56. GENERAL

The provisions of this Agreement shall be without prejudice to any other right of action that the parties may have in delict or otherwise.

57. DURATION OF AGREEMENT

Before, on or after completion of the Development, the provisions of this Agreement and the rights and obligations of the parties under it shall continue to have effect as between the Beneficiary and the Consultant even if the employment of the Consultant is suspended or terminated but such provisions and such rights and obligations shall cease to be enforceable following the 12th anniversary of the last Date Of Practical Completion to occur in respect of the Development save to the extent that they are the subject of any action or proceedings which have commenced or claim intimated prior to such anniversary.

58. NOTICES

58.1 Any notice to be served pursuant to this Agreement shall be in writing and may be served by personally delivering the same by hand, by sending the same by facsimile transmission or other means of telecommunication in permanent written form or by Recorded Delivery post.  The addresses for personal/postal service on the Developer, the Consultant and the Beneficiary are those stated in this Agreement or such other address as the party to be served may have previously notified in writing to the other parties with specific reference to this Clause.  A notice if sent by Recorded Delivery shall be deemed to have been served on the date of receipt by the addressee as confirmed by the postal authorities   A notice if sent by facsimile transmission shall be deemed to be received on that date, if transmitted fully before 5pm on a Business Day and if transmitted after 5pm, on the next Business Day (and in proving service it shall be sufficient to exhibit the transmission slip with the date and time of transmission on it).

58.2 Copies of all notices to any party hereto shall be sent simultaneously (and in accordance with the foregoing requirements) to the other party or parties to this Agreement by the party giving the notice.

59. JURISDICTION

This Agreement shall be governed by and construed in all respects in accordance with Scots Law and the parties hereto agree to submit to the exclusive jurisdiction of the Scottish Courts.

IN WITNESS WHEREOF these presents consisting of this and the preceding [
] pages are executed as follows: 
PART 4
STAGES/INSTALMENTS
[To include stages/instalments of the Fee and any reimbursable items pursuant to Clause 13]

ANNEX
Part 9 
Event of Default
Event of Default means:

(a) the Developer is party to any current action, proceedings arbitration or claim in respect of a Phase or any activities conducted on the Site in relation to the relevant Phase and which call into question the Developer's ability to enter into this Agreement or dispose of the relevant Phase;

(b) the Developer fails to obtain a Consent  necessary for the Development (other than planning permission) within  6 months of the Effective Date;

(c) a Consent is issued subject to an Unacceptable Condition;

(d) the Developer fails to comply with its obligations in Clause 5.1; 

(e) a material breach by a party of any of its obligations and/or non-performance by a party of any of its material obligations under this Agreement; or
(f) the Developer or the Development Vehicle is struck off the Register of Companies (or equivalent register), enters liquidation whether compulsory or voluntary (save for the purpose of amalgamation or reconstruction of a solvent company) has a receiver or administrator appointed, makes a proposal for a voluntary arrangement within the meaning of the Insolvency Act 1986 or has a winding up order made against it or any event similar to those listed in this paragraph (f) occurs under the law of any other jurisdiction; 
Part 10 
Standard Provisions

60. ENTIRE AGREEMENT
Except where expressly provided in this Agreement, this Agreement supersedes all understandings, agreements and documents between or by the parties prior to the date hereof regarding any matters dealt with in this Agreement.

61. NOTICES 
Any document, notice, notification, statement, application for consent or other thing required to be given or served in terms of this Agreement may be given or served personally, or by sending the same by first class recorded delivery post at or to:

61.1 in the case of SFT, 11-15 Thistle Street, Edinburgh, EH2 1DF (attn: Commercial Director); or

61.2 in the case of the Development Vehicle, the Local Authority or the Developer, in accordance with the details specified in Part 1 of the Schedule;

or in each case, at or to such other address as shall have been notified to the other parties for that purpose.
Any document, notice, statement or other thing given or served by post in accordance with paragraph 2 shall be deemed to have been duly given or served on the second Business Day after the letter containing the same was posted, and in proving that any document, notice, statement or other thing was so given or served, it shall be necessary only to prove that the same was properly addressed and posted in accordance with the provisions of the foregoing paragraph.

62. WAIVER 
No failure by any party to exercise or enforce, and no delay in exercising or enforcing, any right, remedy or provision of this Agreement shall operate as a waiver of such right, remedy or provision.  No single or partial exercise or enforcement of any right, remedy or provision shall preclude any other or further exercise or enforcement of any other right, remedy or provision.  No waiver shall be effective unless it is in writing.

63. SEVERABILITY
 If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.

64. THIRD PARTY RIGHTS
No rights shall be conferred under or arising out of this Agreement upon any persons other than SFT, the Local Authority the Development Vehicle and the Developer.
65. ASSIGNATION 
No party shall be entitled to assign its rights and/or obligations under this Agreement, save that the Developer may constitute an assignation in security in favour of any external commercial lender which is financing its obligations hereunder (a Development Lender) and, in relation to any such security, the Development Vehicle, SFT and the Local Authority shall on request grant an acknowledgement of any intimation thereof in substantially the following terms: 
65.1 the Development Vehicle, SFT and the Local Authority will give the Development Lender 21 days notice of any proposed exercise of termination rights under this Agreement;
65.2 if the Development Lender has agreed within such 21 day period, on terms acceptable to the Development Vehicle, SFT and/or the Local Authority, as the case may be, (acting reasonably), to assume the rights and obligations of the Developer under this Agreement then such proposed termination shall not be effected; and

65.3 the Development Lender may at any time enforce its rights under the assignation in security by agreeing, on terms acceptable to the Development Vehicle, SFT and/or the Local Authority, as the case may be, (acting reasonably), to assume the rights and obligations of the Developer under this Agreement.

66. CONFIDENTIALITY 
66.1 Subject to paragraphs 7.2 and 7.4, each party shall treat the other parties’ Confidential Information as confidential, and shall not disclose it to any other person without the owner's prior written consent.

66.2 Paragraph 7.1 shall not apply to the extent that:

66.2.1 such disclosure is a requirement of law placed upon the party making the disclosure;

66.2.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;

66.2.3 such information was obtained from a third party without obligation of confidentiality;

66.2.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or

66.2.5 such information was independently developed without access to the other party's Confidential Information.

66.3 The Developer shall not use any of SFT’s or the Local Authority’s Confidential Information received otherwise than for the purposes of this Agreement.

66.4 Nothing in this Agreement shall prevent SFT or the Local Authority from disclosing the Developer's Confidential Information:

66.4.1 to any Public Body.  All Public Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Public Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Public Body subject always to the requirement of FOISA and/or the EISR; 

66.4.2 to any consultant, contractor or other person engaged by SFT or the Local Authority;

66.4.3 for the purpose of the examination and certification of SFT’s or the Local Authority's accounts and/or pursuant to paragraph 8 below; or
66.4.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Local Authority has used its resources.
66.5 In this paragraph: -

66.5.1 Confidential Information means information that ought to be considered as confidential and may include information whose disclosure would or would be likely to prejudice the commercial interests of any person, trade secrets, intellectual property rights, know-how of any party; and
66.5.2 Public Body means any department, office or agency of national or local government.
67. FREEDOM OF INFORMATION
67.1 The Developer acknowledges that SFT and the Local Authority are subject to the requirements of the FOISA and the EISR and shall assist and cooperate with SFT and the Local Authority to enable them to comply with their information disclosure obligations. 

67.2 The Developer shall provide SFT and the Local Authority with a copy of all Information in its possession or power in the form that SFT or the Local Authority requires within five Business Days (or such other period as SFT or the Local Authority may specify) of that Information being requested and provide all necessary assistance as reasonably requested by the SFT or the Local Authority  to enable SFT or the Local Authority to respond to the request for Information within the time for compliance set out in section 10 of the FOISA or regulation 5 of the EISR.

67.3 SFT and/or the Local Authority shall be responsible for determining in its absolute discretion whether Information is exempt from disclosure in accordance with the provisions of the FOISA or the EISR.

67.4 In this Part 10 of the Schedule:
67.4.1 FOISA means the Freedom of Information (Scotland) Act 2002 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation;

67.4.2 EISR means the Environmental Information (Scotland) Regulations 2004 together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation; and
67.4.3 Information has the meaning given in section 73 of FOISA.
68. PUBLICITY
68.1 Unless otherwise directed by SFT or the Local Authority, the Developer shall not make any press announcements or publicise this Agreement in any way without SFT or the Local Authority's prior written consent. 

68.2 SFT and the Local Authority shall be entitled to publicise this Agreement in accordance with any legal obligation, including any examination of this Agreement by the Auditor or otherwise.

68.3 The Developer shall not do anything which may damage the reputation of SFT or the Local Authority or bring either party into disrepute.

69. NO PARTNERSHIP
69.1 This Agreement shall not operate so as to create the relationship of partnership between the parties.

69.2 The Developer shall not be or be deemed to be an agent of either SFT or the Local Authority, and the Developer shall not hold itself out as having authority to bind SFT or the Local Authority.

Part 11 
Retention Bond 
BOND
BETWEEN:
(1)
[     ] LIMITED/PLC, (Registration Number [     ]) whose registered office is at [insert address] (the Surety);


and

(2)
[     ] LLP, (a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000 and having its registered office at [insert address] (the Beneficiary).

WHEREAS:

A. By a contract made on [     ] (the Take Out Agreement) among the Beneficiary, [Local Authority] being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business at [     ] (the Local Authority), Scottish Futures Trust Investments Limited (Company Registration Number 381388) whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH1 1DF (SFT) and [     ] Limited (Company Registration Number [     ]) whose registered office is at [     ] (the Developer), the Developer has been selected by SFT and the Local Authority under the NHT Initiative to carry out works in respect of the Development as defined in the Take Out Agreement for the Beneficiary.

B. The Developer under the Take Out Agreement is required to provide a Retention Bond to the Beneficiary as a Settlement Item in respect of the purchase by the Beneficiary of each Phase.
C. The Beneficiary has not waived the requirement of the Developer to provide such Retention Bond under the Take Out Agreement.

D. The Beneficiary is about to acquire [description of the property to be acquired by the LLP] (the Phase).
NOW IT IS AGREED as follows:

1. Words and expressions in this Bond shall have the meanings ascribed to them under the Take Out Agreement unless the Take Out Agreement requires otherwise.

2. The Surety hereby unconditionally and irrevocably undertakes that upon receipt of the Beneficiary’s first written demand, forwarded through the Beneficiary’s bankers for authentication of signatures thereon, and accompanied by the Beneficiary’s signed statement that:

2.1 the Developer has failed to fulfil the terms provisions conditions and stipulations pursuant to Clause 9 of the Take Out Agreement; and 

2.2 the Developer has been given 14 days’ notice in writing of its liability for the amount demanded hereunder by the Beneficiary and the Developer has not discharged its liability;

the Surety shall immediately pay to the Beneficiary any amount or amounts which the Beneficiary would otherwise have been entitled to retain at the time of the written demand in respect of the Phase up to the maximum liability stated or determined in accordance with clause 3 of this Bond. 

3. The maximum liability of the Surety to the Beneficiary under this Bond in respect of the Phase shall be [1.5 per cent of the Purchase Price due to the Developer in accordance with the Take Out Agreement] or [£[     ] pounds sterling]. 

4. Any demand to be served by the Beneficiary hereunder shall be made in writing and notified simultaneously to the Developer and the Surety. Such demand shall, for the purposes of this Bond, but not further or otherwise, be conclusive evidence (and admissible as such) that the amount demanded is properly due and payable to the Beneficiary by the Developer and the Surety hereby agrees that it will fulfil its obligations under this Bond without proof or conditions save as expressly provided in this Bond. 

5. This Bond shall expire upon the date of issue of the Certificate of Defects Completion in respect of the Phase in accordance with the Take Out Agreement (whether returned to the Surety or not) when this Bond shall become null and void except in respect of any demand under clause 2 of this Bond received by the Surety on or before that date. Any claims or statements received after expiry shall be ineffective. 

6. The Surety’s liability under this Bond shall remain in full force and effect and shall not be affected or discharged by any act, omission, matter or thing (including without limitation the liquidation or dissolution of the Developer) which but for this provision might operate to release or otherwise exonerate the Surety hereunder in whole or in part, including without limitation and whether or not known to the Surety or the Beneficiary: 

6.1 any variation or amendment to the Take Out Agreement or in the extent or nature of or method of carrying out of the works in respect of the Development, or the obligations to be performed under the Take Out Agreement so that references to the Take Out Agreement in this Bond shall include each such variation or amendment; 

6.2 any time, waiver or indulgence granted to the Developer or any other person; 

6.3 any legal limitation, disability or incapacity relating to the Developer or any other person; and 

6.4 any other security or guarantee now or hereafter held by the Beneficiary for all or any part of the obligations of the Developer under the Take Out Agreement, and/or the release or waiver of any such security or guarantee. 

7. The rights and remedies provided in this Bond are cumulative and not exclusive of any rights or remedies provided by law. 

8. If the Take Out Agreement is to be assigned or otherwise transferred with the benefit of this Bond, the Beneficiary shall be entitled to assign or transfer this Bond only with the prior written consent of the Surety, such consent not to be unreasonably withheld or delayed.

9. This Bond (and any dispute, controversy, proceedings or claim or whatever nature arising out of or in connection with this Bond or its formation) shall be governed and construed in accordance with Scots law and the Scottish courts shall have jurisdiction over any dispute or difference arising out of or in connection with this bond. 
IN WITNESS WHEREOF
Annex
Certificate of Title
CERTIFICATE OF TITLE
(Based on the CLLS Certificate of Title (Seventh Edition))

Property:

CERTIFICATE OF TITLE
To:
[insert name and address of LLP] and;

[insert name and address of Local Authority] ("the Local Authority")

[insert address or brief description of Property]

1 RELIANCE ON THIS CERTIFICATE

1.1 This Certificate is addressed to each of you, SFT and the Local Authority and is intended solely for the benefit of each of you in connection with the Transaction. It is not to be relied upon by any other person nor used for any other purpose.

1.2 Clause 1.1 does not prevent this Certificate being disclosed for information purposes only to any third party.

1.3 Any claim in respect of this Certificate may only be brought by or through the agency of any of the parties to whom it is addressed. Where a claim would properly lie against any other party involved in the provision of information for or otherwise involved in the preparation or approval of this Certificate and that other party has lawfully and effectively limited, excluded or restricted its liability in respect of any such claim then our liability shall not in any circumstances be increased as a consequence of any such limitation, exclusion or restriction and our liability shall be calculated on the basis that no limitation, exclusion or restriction by that other party is effective.

2 CERTIFICATE

On the basis of and insofar as the same is discoverable from our investigations mentioned in this Certificate, we certify that:

2.1 Title
2.1.1 We have investigated the title of the Seller to its interest in the Property in the knowledge that you are relying on this Certificate for the purpose of the Transaction.

2.1.2 We have:

2.1.2.1 examined and considered the documents of title and other documents and papers relating to the Property produced to or obtained by us; and

2.1.2.2 undertaken those of the searches and enquiries referred to in Part 4 of the Schedule which we consider appropriate or necessary in the circumstances of the Transaction and having regard to the nature of the Property and considered the results of the searches and replies to the enquiries;

and this Certificate is given solely on the basis of that examination and consideration and the results of those searches and enquiries and from material provided to us by the Seller and which, so far as we are aware, is the documentation and information which we need in order to give this Certificate.

2.1.3 Subject to any Disclosures:

2.1.3.1 in our opinion, the Seller has a good and marketable title to its interest in the Property and does not hold the Property in trust for any other party, and neither we nor the Seller know of any reason why the Development Vehicle should not be registered as proprietor of such interest without exclusion or limitation of warranty on completion of the Transaction;

2.1.3.2 in our opinion, subject to due registration in the Land Register or recording in the Sasine Register as appropriate of the Development Vehicle's interest in the Disposition following completion of the Transaction, neither we nor the Seller know of any reason why the Development Vehicle should not obtain a good and marketable title to the Property without exclusion or limitation of warranty;

2.1.3.3 the details of the Property set out in Section 1 of Part 2 of the Schedule are complete and accurate in all respects;

2.1.3.4 there are no current leases or agreements or options to take leases affecting the Property;

2.1.3.5 no consents are required from any third parties before the Property can be disponed to the Development Vehicle and any consents referred to in a Disclosure have been obtained and are not subject to onerous or unusual conditions;

2.1.3.6 if the title to the Property is registered in the Land Register, the Development Vehicle will be registered as proprietor of its interest in the Property without exclusion or limitation of warranty;

2.1.3.7 if the title to the Property is not registered in the Land Register or is in the process of such registration then the title is recorded in the Sasine Register and commences with the prescriptive foundation writ.

2.1.4 The conveyancing description contained in Section 1 of Part 2 of the Schedule is a proper and adequate conveyancing description of the Seller's interest in the Property for the purpose of the Disposition and the Standard Security and the registration of each in the Land Register or the recording of each in the Sasine Register.

2.2 Matters affecting the Property
Subject to any Disclosures:

2.2.1 the statements set out in Part 3 of the Schedule are complete and accurate in all respects; and

2.2.2 there are no other matters disclosed by our investigations referred to in this Certificate which, in our opinion, should be brought to your attention.

2.3 Searches and Enquiries
Save as stated in any Disclosures, the results of the searches and enquiries undertaken do not disclose matters which, in our opinion, should be brought to your attention.

3 CONFIRMATION BY THE SELLER

3.1 Where the Certificate states that the Seller has "told us" or "confirmed" something (or uses words with similar meaning) ("provided information"), the Seller provided information to us in writing.

3.2 A copy of the final draft of this Certificate has been sent to the Seller. The Seller has confirmed to us within the five working days before the date of this Certificate that to the best of its knowledge, information and belief the information contained in this Certificate is complete and accurate in all respects.

4 GENERAL PROVISIONS

The provisions of Part 1 of the Schedule shall apply to this Certificate.

5 SCHEDULE

The Schedule forms part of this Certificate and shall have effect as if set out in full in the body of this Certificate, and any reference to this Certificate includes the Schedule.

	Disclosures:

All Disclosures made to the Schedule to this Certificate.

Note:
Here make any Disclosures in respect of the main body of this Certificate and Part 1 of the Schedule

Note:
It is recommended that all Disclosures are made in italic script and are contained in boxes as indicated in this Certificate.


Date:

…………………………..
(Signed):
……………...………………………………

Name of Firm:
…………………………………………………………………………………………….…..

Address:
………………………………………………………………………………………………...

Reference:
………………………………………………………………………………………………...

This is the Schedule referred to in the foregoing Certificate of Title given by [insert name of firm] to [insert name of LLP] and [insert name of Local Authority] in respect of [insert address or brief description of Property]

PART 1
Definitions, Interpretation, Assumptions, Qualifications and Applicable Law
6 DEFINITIONS AND INTERPRETATION

6.1 In this Certificate the following expressions have the following meanings:

Benefit means any servitude or other right;

Burden means any real burden, servitude or other condition;

Development Vehicle means the limited liability partnership to be formed in respect of the Property, with the members being SFT, the Local Authority and the Seller;

Disclosure means any disclosure made against a statement in this Certificate or in the Schedule;

Disposition means the disposition of the Seller's interest in the Property to be granted in favour of the Development Vehicle in terms of the draft forming Part 5 of the Schedule;

Existing Use means the actual use to which the Property is presently put as referred to in Section 4 of Part 2 of the Schedule;

Facility Agreement means the facility agreement to be entered into between the Development Vehicle as borrower and the Local Authority as lender providing finance for the Transaction;

Land Register means the Land Register of Scotland;

Property means the property described in Section 1 of Part 2 of the Schedule, the address or brief description of which is given at the head of this Certificate;

Proposed Use means the anticipated use of the Property following completion of the Transaction as referred to in Section 4 of Part 2 of the Schedule;

Sasine Register means the General Register of Sasines;

Schedule means the schedule annexed to this Certificate;

Seller means [insert details of developer];

Standard Security means the standard security over the Property to be granted in favour of the Local Authority by the Development Vehicle;

Town and Country Planning Legislation includes the Town and Country Planning (Scotland) Act 1997, the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997, the Planning (Hazardous Substances) (Scotland) Act 1997, the Planning (Consequential Provisions) (Scotland) Act 1997) and the Planning etc (Scotland) Act 2006;

Transaction means the purchase by the Development Vehicle from the Seller of the Property, financed in part by the Local Authority pursuant to the Facility Agreement.

6.2 Any reference to the Property includes each and every part of it and all buildings and structures on it.

6.3 Any reference, express or implied, to a statute includes references to:

6.3.1 that statute as amended, extended or applied by or under any other statute at the date of this Certificate;

6.3.2 any statute which that statute re-enacts (with or without modification); and

6.3.3 any subordinate legislation made at the date of this Certificate under that statute, as amended, extended or applied as described in paragraph 1.3.1 or under any statute referred to in paragraph 1.3.2.

6.4 The headings in this Certificate do not affect its interpretation.

6.5 Unless the context otherwise requires, the singular includes the plural and vice versa.

6.6 Any Disclosure in this Certificate in relation to any particular clause or paragraph is to be treated as being disclosed in relation to any other relevant clause or paragraph.

7 ASSUMPTIONS

7.1 We have assumed that all documents relating to the Property have been validly executed and delivered by the parties to them and that all documents are within the capacity and powers of, and have been validly authorised by, each party. There is nothing on the face of the documents which indicates otherwise.

7.2 We have assumed, and the Seller has confirmed to us in writing, that:

7.2.1 the Seller has provided us with all documents of title relating to the Property of which it has knowledge together with any other information in its possession as is material for the purpose of giving this Certificate; and

7.2.2 each copy document produced to us is a true copy of the original.

8 QUALIFICATIONS

8.1 We have not inspected the Property nor have we made any enquiries of the occupiers of the Property (other than the Seller).

8.2 We give no opinion as to the capital or rental value of the Property.

8.3 This Certificate does not consider any environmental or flood assessments, audits, surveys or other reports on the environmental condition of the Property and the recipient of this Certificate should consider what investigations it wishes to make in relation to such matters.

8.4 Where information has been provided to us by the Seller, our investigations have given us no reason to doubt the accuracy of that information but we do not accept responsibility for it.

8.5 Whilst we express no opinion on whether any transaction affecting the Seller's title to the Property may have been at an undervalue or otherwise liable to be set aside under the provisions of the Bankruptcy (Scotland) Act 1985 or the Insolvency Act 1986 or at common law, the Seller has told us that it is not aware of any circumstances which could render any such transaction liable to be set aside under the provisions of either such Act or the common law.

8.6 We have not investigated whether any consents which may have been required under any charges or other documents which are no longer subsisting were obtained.

8.7 Except to the extent of any Disclosure against paragraph 9 of Part 3 of the Schedule, we have not investigated what insurance may be in force in respect of the Property.

9 APPLICABLE LAW

This Certificate is limited to Scots law as applied by the Scottish courts as at the date of this Certificate and is given on the basis that it will be governed by and construed in accordance with Scots law.

PART 2
PROPERTY DETAILS
SECTION 1
THE PROPERTY
Brief Description:
Land [and buildings?] known as [insert address or brief description of Property] shown edged red on the attached plan.

Tenure:



Ownership

Registered Title Number:


Conveyancing Description:


SECTION 2
Benefits
[Note: The grantees need to know that there are adequate legal rights in favour of the Property contained in the title to the Property to provide all necessary rights/servitude rights for the construction and use of all necessary (i) vehicular and pedestrian access to and from the Property from the nearest public or main road as is required for the construction of the proposed Development on the Property and the houses within that Development once constructed, and (ii) media and services leading to from and used by these houses.

Information therefore requires to be entered here:

10 specifying the rights which exist clearly, succinctly and simply and demonstrating that these include the rights specified above and that these are adequate for the Proposed Use; or

11 making a general statement that there exist all legal rights in favour of the Property required for the Proposed Use in the following terms:

"All necessary rights are provided in favour of the Property in the title of the Property for (i) connecting into and using any existing service media or for laying and using any new service media; and (ii) constructing and using pedestrian and vehicular access routes (including for construction traffic in respect of the proposed Development on the Property,) to and from the Property, to the nearest publicly adopted mains services or road and footpath as the case may be, and that these rights are all granted in favour of the Property on terms and conditions which are of a nature which is reasonable or standard or generally acceptable for the construction and use of any residential development (of a nature similar to that intended for the Property to allow it to be used for the Proposed Use). on any site similar to the Property.".]

Section 3
Burdens
[Note: If there are title burdens imposed on the Property relating to servitude rights for access and services as referred to in the note to Section 2 of this Schedule, then a statement is required to say:

12 The terms and conditions [relating to the rights benefiting the Property set out in Section 2 of this Schedule] are of a nature which is reasonable or standard for the construction and use of any residential development (of a nature similar to that intended for the Property to allow it to be used for the Proposed Use) on any site similar to the Property.

13 There requires to be a clear, succinct and simple specification of all other burdens and conditions affecting the Property, as the grantees require to be satisfied that there are no unusual or unduly onerous conditions which would prevent the construction and use of a residential development on the Property. In the absence of an inability to succinctly set out all relevant material burdens and conditions (e.g. if the Property is part of a much larger development area where several adjacent developments are also anticipated and where there are therefore several deeds of conditions, some of which may be historic, for that much larger area), then there may require to be a general statement made here to satisfy the grantees in this respect. (Please also note that simply copying relevant provisions from title deeds into this section can often not be meaningful out of context, and may not allow the grantees the clarity they require on these points, and so in most cases will not acceptable to them).]
SECTION 4
Existing Use
[Residential accommodation and ancillary open ground and landscaping?]

PROPOSED Use
Residential accommodation comprising [insert number] units and ancillary open ground and landscaping

PART 3
Matters affecting the Property
TITLE
14 Documents of title and stamp duty land tax

14.1 The documents of title consist of original documents or official extracts and are held by us and will be delivered to you on completion of the Transaction.

14.2 Where necessary, all title deeds are, as appropriate, either (a) fully stamped with ad valorem stamp duty and a particulars delivered stamp or (b) accompanied by a Certificate from H.M. Revenue & Customs evidencing submission of a land transaction return for the purposes of stamp duty land tax in relation to all circumstances in respect of which a land transaction return is required to be made.

14.3 The Seller has told us that no further land transaction return or payment in relation to stamp duty land tax is required in respect of any transaction involving the Property which has an effective date prior to the date of this Certificate and there is nothing on the face of the documents to suggest otherwise.

	Disclosures:




15 Access

The Property abuts a roadway maintainable at public expense at each point where access is gained or has the benefit of all necessary rights of way to and from such a roadway.

	Disclosures:




16 Benefits

16.1 The Property enjoys the Benefits set out in Section 2 of Part 2 of the Schedule. The Seller has told us that those Benefits are the only Benefits necessary for the use and enjoyment of the Property for the Existing Use and the Proposed Use or (if no Benefits are so set out) that none are required.

16.2 Such Benefits are enjoyed freely without interruption and without restriction as to hours of use or otherwise. None of those Benefits is enjoyed on terms entitling any person to terminate or curtail it.

16.3 The Seller has told us that none of such Benefits is in the process of being acquired through prescription.

16.4 Where any such Benefit requires registration in the Land Register in order to be effective, such registration has been properly effected.

	Disclosures:




17 Burdens

17.1 The only Burdens of a material nature to which the Property is subject are those disclosed in Section 3 of Part 2 of the Schedule. The Seller has told us that it has not received notice of any breach of and is not aware of any breach of those Burdens and that those Burdens do not materially adversely affect the Existing Use or the Proposed Use.

17.2 The Property is not affected by the provisions of Part 3 of the Land Reform (Scotland) Act 2003.

17.3 [The Property is within an area designated as "Excluded Land" in terms of section 33 of the Land Reform (Scotland) Act 2003 and The Community Right to Buy (Definition of Excluded Land) (Scotland) (Order) 2009.]

OR

17.4 [The Seller has told us that it is not aware of any proposals to register a community interest in respect of the Property in terms of Part 2 of the Land Reform (Scotland) Act 2003.]

17.5 The Seller has told us that it is not aware that any person is in the process of acquiring the benefit of a Burden over the Property through prescription.

17.6 Where any such Burden requires registration in the Land Register in order to be effective, that registration has been properly effected.

	Disclosures:




18 Charges

There are no standard securities, fixed or floating charges or liens affecting the Property.

	Disclosures:




19 Overriding interests

The Seller has told us that so far as it is aware the Property is not subject to any overriding interests (as defined in Section 28 of the Land Registration (Scotland) Act 1979).

	Disclosures:




20 Agreements

20.1 There are no agreements for sale, contracts, options, rights of pre-emption or similar matters affecting the Property the provisions of which remain to be observed or performed.

20.2 There are no obligations binding on the Property to make future payments in respect of overage, clawback, deferred consideration or other payments of a similar nature.

	Disclosures:




21 Adverse rights

21.1 The Seller has told us that it is in actual occupation on an exclusive basis of the Property and that no person, other than the Seller, has any right (actual or contingent) to possession, occupation or use of, or interest in, the Property.

21.2 The Seller has told us that it has inspected the Property not more than twenty working days before the date of this Certificate and that, so far as it is aware, no one is in adverse possession of the Property or has acquired or is acquiring any rights adversely affecting the Property.

	Disclosures:




22 Title policies

The Seller has told us that there are no insurance policies relating to any question of title or title conditions affecting the Property.

	Disclosures:




23 Complaints and disputes

The Seller has told us that:

23.1 it has not had occasion to make any claim or complaint in relation to any neighbouring property or its use or occupation; and

23.2 there are no disputes, claims, actions, demands or complaints in respect of the Property which are outstanding or which are expected by it.

	Disclosures:




24 Notices

The Seller has told us that:

24.1 no notices materially affecting the Property or any of the Benefits detailed in Section 2 of Part 2 of the Schedule have been given or received by the Seller or the Development Vehicle;

24.2 no common repairs have been agreed by the owners of any building or estate of which the Property forms part or are otherwise in prospect, and there are no common repairs in respect of which a notice of potential liability for costs has been, or is to be, registered whether by reference to section 10(2A) of the Title Conditions (Scotland) Act 2003 or section 12(3) of the Tenements (Scotland) Act 2004 or otherwise.

	Disclosures:




25 Land Register

Where the title of the Seller to the Property is not registered in the Land Register, no event has occurred in consequence of which such registration should have been effected.

	Disclosures:




PLANNING
26 Lawful use

26.1 The Seller has told us that the Property is presently used for the Existing Use.

26.2 The Existing Use is a lawful use under the Town and Country Planning Legislation.

	Disclosures:




27 Development

27.1 The Seller has told us that it is not aware that:

27.1.1 any development which has been carried out in relation to the Property is unlawful or has been carried out without any necessary consents, warrants and permissions being obtained;

27.1.2 any enforcement proceedings under the Town and Country Planning Legislation have been commenced or notices served; or

27.1.3 any such proceedings or notices have been proposed.

27.2 The Seller has told us that it is not aware of any acts, omissions or other circumstances by reason of which a planning enforcement order may be applied for or made in relation to the Property.

	Disclosures:




28 Validity of permissions

The Seller has told us that no planning permission affecting the Property is the subject of an existing challenge as to its validity. The local authority search referred to in Part 4 of the Schedule did not reveal that any planning permission has been issued within six months immediately before the date of that search.

	Disclosures:




29 Conditions

29.1 The planning permissions affecting the Property are subject only to conditions which the Seller has told us have either been satisfied so that nothing further remains to be done under them or, in the case of continuing conditions, are being complied with and the Seller knows of no reason why those conditions should not continue to be so complied with.

29.2 There are no unusual or onerous conditions attaching to any planning permission affecting the Property, and no planning permission is subject to any condition or limitation making it temporary (other than the conditions referred to in sections 58 and 59 of the Town and Country Planning (Scotland) Act 1997) or personal to anyone.

	Disclosures:




30 Pending applications

The Seller has told us that there is no application for planning permission in respect of the Property awaiting determination and no planning decision or deemed refusal which is subject to appeal.

	Disclosures:




31 Planning agreements

31.1 There is no agreement or planning obligation or planning contribution (together a "Planning Agreement") affecting the Property under the Public Health (Scotland) Acts, sections 3A, 8, 16A or 37 of the Sewerage (Scotland) Act 1968, section 50 of the Town & Country Planning (Scotland) Act 1972, sections 16 or 48 of the Roads (Scotland) Act 1984, section 75 of the Town and Country Planning (Scotland) Act 1997, section 3 of the Local Government (Development and Finance) (Scotland) Act 1964, sections 69, 70 or 73 of the Local Government (Scotland) Act 1973 (as amended by the Local Government etc. (Scotland) Act 1994) or any provision in legislation of a similar nature and the Seller has told us that it is not required to enter into any such Planning Agreement.

31.2 Where there is any Planning Agreement, the Seller has told us that, so far as it is aware, all the obligations which have fallen due as at the date of this Certificate have been observed or performed and that no notice of breach has been received, and that there are no material obligations contained in any statutory agreement which remain to be observed or performed.

	Disclosures:




32 Listed buildings etc

None of the buildings or other structures or erections on the Property has been listed under sections 1 or 2 of the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 nor has the relevant local authority served or authorised the service of any building preservation notice under sections 3 or 4 of the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 or any repairs notice under sections 43 or 49 of the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 in respect of the Property.

	Disclosures:




33 Ancient Monuments

The Property is not within an area of archaeological importance nor is any building or erection on the Property a scheduled monument within the meaning set out in the Ancient Monuments and Archaeological Areas Act 1979.

	Disclosures:




34 Compulsory acquisition

The Seller has told us that it is not aware of any resolution, proposal, order or act made or contemplated for the compulsory acquisition of the Property or any private access to it.

	Disclosures:




STATUTORY MATTERS
35 Statutory requirements

The Seller has told us that it is not aware of any outstanding order, notice or other requirement of any local or other authority that affects the Existing Use or the Proposed Use or involves expenditure in compliance with it nor of any other circumstances which may result in any such order or notice being made or served.

	Disclosures:




36 Statutory compliance

The Seller has told us that it has not received notice of any breach of and is not aware of any material breach of the requirements of any statute capable of enforcement at the date of this Certificate which affects the Property.

	Disclosures:




ENVIRONMENT
37 Environmental notices and permits

37.1 The Seller has told us that:

37.1.1 it does not hold any permits, licences, consents, authorisations, registrations or any other approvals (together an "environmental permit") under any legislation relating to pollution or protection of health and the environment (together "environmental laws") in respect of the Property;

37.1.2 it is not aware of the need for any environmental permit under any environmental laws in respect of the Existing Use or the Proposed Use of the Property; and

37.1.3 it has not received any written notices, notifications or orders under any environmental laws in respect of the Property or the Existing Use or the Proposed Use of the Property.

37.2 Where required by the Transaction, the Seller has obtained an energy performance certificate for the Property.

	Disclosures:




38 Construction work and warranties etc

The Seller has told us that:

38.1 no buildings or other structures on the Property have been erected or been subject to extension or major alteration within the twelve years prior to the date of this Certificate; and

38.2 there are no agreements, certificates, guarantees, warranties or insurance policies relating to the construction, repair, replacement, treatment or improvement of any building or structure on the Property.

	Disclosures:




GENERAL
39 Outgoings

The Seller has told us that the Property is not subject to the payment of any outgoings other than non-domestic rates or water rates and the Seller has told us that all such payments have been made to date.

	Disclosures:




40 Fixtures and fittings

The Seller has told us that all fixtures and fixed plant at the Property are, or will on completion of the Transaction be, the Development Vehicle's property free from incumbrances.

	Disclosures:




PART 4
Searches and Enquiries
	Search
	Date of result

(or state "not made")
	Disclosures

	Form 10A, 11A, 12A or 13A Report(s) (incorporating Searches in the Register of Inhibitions and Adjudications against the Seller for five years prior to the date of the Form 10, 11, 12 or 13 Report) issued from a Recognised Source
	
	

	Searches in the Register of Inhibitions and Adjudications against any party owning the Property within the prescriptive period prior to its acquisition by the Development Vehicle for five years to the date of disposal by such party issued from a Recognised Source.
	
	

	Where title to the Property is not registered in the Land Register, searches in the Register of Charges and Company File against all companies owning the Property within the prescriptive period brought down to 22 days after the date of disposal by such companies issued from a Recognised Source.
	
	

	Search of the Register of Charges and Company File against the Seller disclosing in all cases the directors and secretary of the Seller issued from a Recognised Source.
	
	

	Search of local authority records (including search in respect of the public maintenance of roads, footpaths, mains water and sewers and details of applications for planning permission and building warrant) issued by [specify local authority or professional searchers].
	
	

	Enquiries of the Coal Authority as to past, present and future mining operations in proximity to the Property (including Special Enquiries).
	
	

	Search in the Insolvency Register issued from a Recognised Source.
	
	

	Where either (a) the Development Vehicle is acquiring the Property, and registration of the interest of the Development Vehicle will induce first registration, or (b) the Land Certificate following upon application for first registration has yet to be issued, P16 Report issued from a Recognised Source.
	
	

	Search in each Part of the Register of Community Interests in Land issued from a Recognised Source.
	
	

	Details of other searches and enquiries we considered to be appropriate.
	
	


Note:
For the foregoing purpose, the Recognised Source is either the Keeper of the Registers or a substantial and reputable firm of recognised property search agents.

PART 5
FORM OF DISPOSITION

WE, [insert Seller name] ("the Seller") incorporated under the Companies Acts (Registered Number [insert number]) and having our Registered Office at [insert Seller address], heritable proprietors of the subjects hereinafter disponed IN CONSIDERATION OF the sum of [insert sum in words] (£[insert sum in numerals]) STERLING of which sum we hereby acknowledge receipt HAVE SOLD AND DO HEREBY DISPONE to and in favour of [insert Development Vehicle name and designation] and to their successors and assignees whomsoever ALL and WHOLE [insert conveyancing description]; Together with (One) the fittings and fixtures thereon; (Two) the parts, privileges and pertinents thereof; (Three) the Seller's whole right, title and interest present and future in and to the subjects hereby disponed [and (Four) the heritable and irredeemable servitude rights constituted by [insert any specific rights required]]; [But the said subjects are hereby disponed always with and under (One) insofar as still validly subsisting and applicable thereto the whole burdens, conditions and others contained in [insert any specific burdens]]; [And we nominate the subjects hereby to be a benefited property in respect of [specify the existing benefiting burdens/rights to continue to benefit the Property following its sale as part and not to cease on the sale of part of a large benefited property, by reference to the constitutive deed, where it is registered, and the date of registration and also identify the burdens to continue to benefit the property]]; WITH ENTRY AND VACANT POSSESSION as at [insert date]; And we grant warrandice; IN WITNESS WHEREOF

� Here list all sites forming the Development.





PAGE  

