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MEMBERS AGREEMENT

AMONG:
(1) SCOTTISH FUTURES TRUST INVESTMENTS LIMITED being incorporated under the Companies Acts (Registered Number SC381388), whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF (SFT);
and

(2) THE PARTICIPATING LOCAL AUTHORITY specified in Part 1 of the Schedule, being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business as so specified (the Local Authority);
and

(3) THE DEVELOPER specified in Part 1 of the Schedule, being incorporated under the Companies Acts, whose registered office is so specified (the Developer);
and
(4) THE DEVELOPMENT VEHICLE specified in Part 1 of the Schedule, being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000, whose registered office is so specified (the Development Vehicle or the LLP).
BACKGROUND:
A. SFT has developed together with Scottish Ministers, and is arranging the delivery of, the NHT Initiative;
B. The Local Authority has agreed to collaborate with SFT in the delivery of the NHT Initiative so far as it relates to housing in its own area;
C. The Developer has been selected by SFT and the Local Authority under the NHT Initiative to carry out the Development for the Development Vehicle;
D. The Development Vehicle is a limited liability partnership between SFT, the Local Authority and the Developer formed in order to deliver the Development;
E. Accordingly, SFT, the Local Authority and the Developer have agreed to set out the basis for the management and operation of that limited liability partnership, and the rights and obligations of the respective members, as now provided in this Agreement.
AGREEMENT:
1. Definitions and Interpretation

Definitions

In this Agreement (including the background section above), unless expressly stated to the contrary or the context otherwise requires, the following words and expressions shall have the following meanings:
Accounting Reference Date means 31 March or any other date determined in accordance with this Agreement;
Advance has the meaning given in the Facility Agreement;
Approved Transferee means any person, not being a Prohibited Person which, subject to compliance with the requirements of Clause 9.4, is assuming all the rights and obligations of the Developer in respect of this Agreement, any of the documents referred to in Part 6 of the Schedule to which the Developer is, or is to be, a party, and the Development;
Agreement means this Members Agreement (including the Schedule);
Annex means an annex to this Agreement;
Auditors means the auditors of the LLP from time to time, being initially [     ];
Bank means, initially [     ] of [     ], and thereafter such bank as may be appointed by the Board of Management in accordance with this Agreement;
Board Members means the members of the Board of Management;
Board of Management means the board of management of the LLP comprised of representatives of the Members referred to in Clause 5;
Borrowing Notice has the meaning given in the Facility Agreement;
Broad Rental Market Area means an area as defined in Paragraph 4 of Schedule 3B to the Rent Officers (Housing Benefit Functions) (Scotland) Order 1997 (SI 1997/1995) as amended by the Rent Officers (Housing Benefit Functions) Amendment (No 2) Order 2008 (SI 2008/3156);
Business means the activities of:
a) procuring the provision of,
b) purchasing,
c) letting on a short assured tenancy at up to an Intermediate Rent,
d) the procuring of the management and maintenance of, and
e) the eventual disposal of,
the Units;
Business Day means any day which is not a Saturday, a Sunday or a bank or public holiday in Scotland;
Calculation Date means 1 April [2014] and 1 April in each following year;
Common Parts is as defined in the Take Out Agreement;
Designated Member means each of SFT, the Local Authority and the Developer;
Developer's Equity is as defined in paragraph 3.5(a) of Part 9 of the Schedule;
Developer's Return means the blended post tax internal rate of return on the Developer's Equity as
a) calculated by the Developer using the XIRR function in microsoft excel (or an equivalent function acceptable to SFT); and
b) notified by the Developer to SFT and the Local Authority on the occasion of each Unit Disposal prior to the receipt of (and taking account of any proposed payment to the Developer from) the relevant Unit Disposal Proceeds;
Development has the meaning given in the Take Out Agreement;
Effective Date means the last date of signing of this Agreement;
Exit means a disposal of:

a) all of the Units in a Development, by one or more Unit Disposals (as defined in paragraph 2.4 of Part 8 of the Schedule);or
b) all the Interests of the Members in the LLP, in accordance with paragraph 7 of Part 8 of the Schedule;
Facility Agreement means the agreement referred to in paragraph 2 of Part A of Part 6 of the Schedule as such agreement is varied and amended from time to time;
Financial Year means each financial period ending on the Accounting Reference Date;
Guarantor means the Scottish Ministers, in terms of the Scotland Act 1998;
Intellectual Property Rights means all intellectual property rights of any nature whatsoever, and all rights of a similar nature or having similar effect, throughout the world whether registered or unregistered;
Interest means the interest a Member has in the LLP from time to time;
Intermediate Rent means, in relation to each property size in each Broad Rental Market Area, a rent for the Period which is no more than (a) the level which is based on the figure provided in the month of January immediately prior to the commencement of the Period by Rent Service Scotland as being the fiftieth percentile point of market rent levels for the property size in question in that Broad Rental Market Area, based on the data collated in respect of the previous year or (b) any other such rental level as may be considered reasonable for the property size in question in that Broad Rental Market Area which is higher than (a), provided such higher level has previously been agreed by the Guarantor and the Local Authority in writing;
Legal Advisers means the legal advisers of the LLP from time to time, being initially [
];
Management and Maintenance Agreement means the agreement referred to in paragraph 5 of Part A of Part 6 of the Schedule as such agreement is varied and amended from time to time;
Managing Agent is as defined in the Management and Maintenance Agreement;

Members means the members of the LLP being SFT, the Local Authority and the Developer;
Monitoring Surveyor's Fee is as defined in the Take Out Agreement;
Name means the name of the LLP which is registered with the Registrar of Companies;
NHT Initiative means the delivery of housing for Intermediate Rent in areas where there is demand for affordable housing;
Nominee Offer is as defined in paragraph 3.4.2 of Part 8 of the Schedule;
Offer is as defined in paragraph 3.4.1 of Part 8 of the Schedule;
Period means the period beginning on 1st April in any given year and ending on the following 31st March;
Phase has the meaning given to it in the Take Out Agreement;
Prohibited Person means a person:
a) who is engaged, or with substantial interests in,
i) the production or sale of products containing or derived from tobacco;
ii) the manufacture or sale of arms and weapons; or
iii) the pornography industry; or
b) who would be regarded as ineligible in terms of Regulation 23 of the Public Contracts (Scotland) Regulations 2012 if the tests set out in Regulation 23 were applied to that person at the date of transfer;
Purchase Price is as defined in the Take Out Agreement;
Registered Office means the registered office of the LLP which is registered with the Registrar of Companies;
Rent Service Scotland means the service of that name operated by the Guarantor, or any successor which undertakes similar functions including, in particular, gathering market evidence on private sector rents;
Required Balance is as defined in Clause 8.3.1;
Reserve Account is as defined in Clause 8.3;
Reserved Actions means those actions of the LLP which require the consent of one or more Members to be effected, or which may be required by one or more Members to be effected, as specified in Part 5 of the Schedule;
Schedule means the Schedule (comprising 11 Parts) attached to this Agreement;
Scottish Government Guarantee is as defined in the Facility Agreement;
SFT's Contribution is as defined in paragraph 3.5 ((b) of Part 9 of the Schedule;
Site is as defined in the Take Out Agreement;
Subscription means the funding to be provided by each Member on or before the Effective Date, and by the Developer on completion of the Development, all as referred to in Clause 8;
Take Out Agreement means the agreement referred to in paragraph 1 of Part A of Part 6 of the Schedule as such agreement is varied and amended from time to time;
Tenant Non-Purification Notice is as defined in paragraph 3.4.2 of Part 8 of the Schedule;
Trigger Date is as defined in Clause 9.2;
Unit is as defined in the Take Out Agreement;
Unit Disposal is as defined in paragraph 2 of Part 8 of the Schedule;
Unit Disposal Proceeds means the proceeds raised from any disposal of Units under any Unit Disposal Programme, after deduction of reasonable transaction costs; and
Unit Disposal Programme is as defined in paragraph 2 of Part 8 of the Schedule.
Interpretation

In this Agreement, except where the context otherwise requires:
1.1.1 all references to Clauses, the Schedule (and Parts thereof) and Annexes are references to Clauses of, the Schedule (and Parts thereof) and Annexes to this Agreement;

1.1.2 words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;

1.1.3 references to:
(a) the 2006 Act mean the Companies Act 2006; and
(b) the 2000 Act mean the Limited Liability Partnerships Act 2000; and
(c) the 1986 Act mean the Insolvency Act 1986
and all related regulations and orders.
1.1.4 any reference to any statutory provision or enactment of any kind having the force of law includes a reference to that provision as from time to time amended, extended or re-enacted;
1.1.5 all references to agreements, documents, or other instruments include a reference to the same as amended or supplemented or restated from time to time by all the parties;
1.1.6 all references to any party include a reference to their successors and permitted assignees;
1.1.7 the expression party means each or any of the parties from time to time to this Agreement, so long as they remain a party;
1.1.8 the expression indexed means that an amount is multiplied by:
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where (a) CPI1 is the value of CPI most recently published prior to the Calculation Date; and (b) CPI2 is the value of CPI for the month falling 12 months prior to the month to which CPI1 relates; and (c) CPI is the UK Consumer Prices Index or, if this is not published or changes materially, such other published index of retail prices as SFT may select, acting reasonably and, the expression indexation shall be construed accordingly;
1.1.9 the expression disposal when used in relation to a Unit includes any disposal, sale or other transfer, or the grant or creation of any right, interest or option relating to the same, whatsoever other than the grant of any tenancy in accordance with this Agreement;
1.1.10 reference to the commencement of the Development or of a Phase is to the Effective Date (as defined in the Take Out Agreement), and reference to the completion of the Development or of a Phase is to its Settlement Date (as defined in the Take Out Agreement);
1.1.11 the expressions house or housing include a reference to any flat or apartment and any related garden or other ground;
1.1.12 any undertaking by any of the parties not to do any act or thing shall, so far as it is within the power of that party, be deemed to include an undertaking to use reasonable endeavours (taking into account the extent of any control or influence it may have) not to allow or permit the doing of that thing;
1.1.13 any notice, instruction, notification, direction, request, consent or approval contemplated herein shall be made or given in writing;
1.1.14 the headings to the Clauses are inserted for convenience only and do not affect the interpretation of this Agreement; and any words or expressions defined in the Schedule have the same meaning where used in any other part of this Agreement; 
1.1.15 where the words include(s) or including are used they are illustrative and shall not limit the scope of the words preceding them; and 
1.1.16 for the avoidance of doubt, nothing herein contained or implied or done in terms of this Agreement shall prejudice or affect the powers, rights, duties and obligations of the Local Authority or its statutory successors as local authority, Planning Authority, Building Control Authority, Roads Authority or similar such authority under or by virtue of any public or local Act, order, statutory instrument, regulation or byelaw or relieve the other party or parties to this Agreement of the necessity of obtaining from the Local Authority or its statutory successors in said capacity all consents, permissions, warrants or approvals as may be requisite under or by virtue of any such public or local Act or others.
Dispute Resolution

The parties agree that, to the extent they can be applied in any case, the adjudication provisions set out in Schedule Part 1 of the Scheme for Construction Contracts (Scotland) Regulations 1998 as amended by the Scheme for Construction Contracts (Scotland) Regulations 2011 (SSI 2011/371) shall apply to any dispute arising under this Agreement as if:
1.1.17 construction contract (as defined in the Housing Grants, Construction and Regeneration Act 1996 as amended by the Local Democracy, Economic Development and Construction Act 2009) included reference to this Agreement; and
1.1.18 all references to construction contract within the Scheme for Construction Contracts (Scotland) Regulations 1998 as amended by the Scheme for Construction Contracts (Scotland) Regulations 2011 (SSI 2011/371) include reference to this Agreement.
2. Formation of the LLP

Name and registered office

The LLP is incorporated with the Name and Registered Office, and carries on business under the Name.  The Members may change the Name and the Registered Office at any time.  The Designated Members are responsible for notifying any change in the Name or the Registered Office to the Registrar of Companies in accordance with the 2000 Act.
Place of Business

The LLP is to carry on the Business at the Registered Office and at such other places of business as the Members may determine.
Property

The property of the LLP includes all property owned or occupied by the LLP for the purposes of the Business, and the Intellectual Property Rights of the LLP.  Accordingly:
2.1.1 All property held or created by the LLP, or occupied or employed by the LLP for the purposes of carrying on the Business and which has been paid for by the LLP or expressly contributed to the LLP by any Member, or has otherwise accrued to the LLP, is owned or otherwise used by the LLP absolutely.  The Members have no individual rights in that property other than by any entitlement to distributions as may be due to them under this Agreement or following liquidation of the LLP.
2.1.2 If requested by the LLP, each Member shall give reasonable assistance (not including any financial contribution) to the LLP to the extent necessary to enable it to enforce its Intellectual Property Rights against third parties and apply for registration of the rights, where appropriate throughout the world, for the full term of those rights.
Banking

The LLP's bank is the Bank.  All money belonging to the LLP shall be paid promptly into the LLP's operating account or, as applicable, the other accounts of the LLP at the Bank for the credit of the LLP.
Advisers

The LLP's auditors are the Auditors and the LLP's legal advisers are the Legal Advisers.  The Board of Management may alter these appointments at any time.
Accounting and Audit

The Members shall ensure that proper books of account giving a true and fair view of the Business, the state of affairs and profit or loss of the LLP are properly kept and preserved and are open to inspection by the Members at all times.  Specifically:
2.1.3 The LLP's books of account shall be kept at the Registered Office or at such other place as the Members determine.
2.1.4 The Developer shall provide the LLP with accounting and financial services including maintaining the LLP's accounting records, preparation of the management accounts, the annual statutory accounts and taxation returns, managing and monitoring the receipt of income and the payment of outgoings.
2.1.5 The LLP's accounting reference period shall end on the Accounting Reference Date or such other date as the Members may determine.
2.1.6 The LLP shall prepare annual accounts as at the Accounting Reference Date in accordance with the 2006 Act.
2.1.7 Unless the LLP is exempt from audit under the 2006 Act, the LLP annual accounts shall be audited each year by the Auditors as at the Accounting Reference Date.  
2.1.8 The LLP's annual accounts shall be:
(a) laid before a meeting of the Board of Management for consideration and, if thought fit, approved subject only to any variation approved by the Board of Management; and
(b) then distributed to all Members for approval as required by the 2006 Act.
One of the Designated Members shall, upon such approval by the Members, sign the annual accounts of the LLP and file them with the Registrar of Companies, and shall notify any change in Accounting Reference Date to the Registrar of Companies, all in accordance with the 2006 Act.
Insurance

The LLP shall at its own expense maintain insurance policies (for the benefit of the Members and/or the LLP and/or the Board Members as appropriate) in such amounts as the Members determine in respect of:
2.1.9 property of the LLP (to the extent not insured under the Management and Maintenance Agreement);
2.1.10 employer's liability, if required;
2.1.11 professional negligence, if the cost is reasonable and proportionate; 
2.1.12 public liability with effect from the Trigger Date; and
2.1.13 personal liability on the part of the Board Members if the cost is reasonable and proportionate.

2.2 The Developer shall at its own expense maintain public liability insurance for the benefit of the LLP in such amounts as the Members determine.
3. Rights and Obligations of the Members

3.1 No person may become a Member unless it is, or becomes, a party to this Agreement.  One of the Designated Members shall notify the appointment of a Member to the Registrar of Companies in accordance with the 2000 Act.
3.2 None of the Members may (except as provided in Clause 9) assign its Interest in the LLP, nor shall any Member at any time permit such Interest to be arrested or otherwise attached by diligence.
3.3 Each Member shall at all times act in accordance with the provisions of Part 2 of the Schedule.
3.4 No Member may:
3.4.1 derive any financial benefit from the use of the Name, the property of the LLP, or the business connections of the LLP except with the prior written consent of the Board of Management; or
3.4.2 engage in any contract or commitment on behalf of the LLP, except with the prior written consent of the Board of Management.
3.5 The LLP shall indemnify any Member in respect of payments made and personal liabilities incurred by it in the proper performance by it of its duties as a Member, or in the ordinary and proper conduct of the Business, or in respect of anything necessarily done by it for the preservation of the Business or the property of the LLP.
3.6 The Local Authority, in accordance with its functions as set out in section 1 of the Housing (Scotland) Act 1987 and Part 5 of the Housing (Scotland) Act 2001, designates the services provided by the Development Vehicle as Services of General Economic Interest on the basis that such services consist in the provision (for the benefit of individuals who would otherwise have difficulty in accessing affordable accommodation) of housing for Intermediate Rent for a period of at least five years (except in any circumstances envisaged in paragraph 5 of Part 8 of the Schedule) in accordance with the terms of this Agreement.
3.7 Where under applicable law any obligations of the Designated Members may be discharged by one Designated Member, SFT shall discharge such obligations up to the first Settlement Date (as defined in the Take Out Agreement) and the Developer shall thereafter discharge such obligations.
4. Meetings of the Members

4.1 Meetings of the Members shall be held at least once in every Financial Year.
4.2 A meeting of the Members shall be held during each Financial Year at which all Members shall attend in order to approve the previous Financial Year's audited accounts.
4.3 Every meeting of the Members shall be held in accordance with the provisions of Part 3 of the Schedule.
5. The Board of Management

5.1 The Board of Management shall have control over the day-to-day administration of the LLP, the Business and its finances.
5.2 The Board of Management shall be constituted as set out in Part 4 of the Schedule.
5.3 The Board of Management shall instruct the Designated Member to:
5.3.1 appoint the Auditors of the LLP;
5.3.2 reappoint the Auditors in accordance with the 2006 Act as required;
5.3.3 fix the remuneration of the Auditors; and
5.3.4 remove the Auditors from office as required.
5.4 The LLP shall procure that the Board of Management undertakes to each Member that it shall (and each Member shall use reasonable endeavours to procure that its Board Member shall use all powers competent to procure that the LLP shall) act in relation to any Reserved Action only in accordance with the provisions set out in Part 5 of the Schedule.
5.5 The Members (by way of a written direction signed on behalf of all Members) may direct the Board of Management to cause the LLP to follow a particular course of action or to refrain from following a particular course of action, which direction shall be implemented without delay by the Board of Management.
6. Entry into, and completion of, the Development

6.1 On or shortly after the Effective Date, the LLP, the Local Authority and the Developer will enter into those of the documents referred to in Part A of Part 6 of the Schedule to which they are to be a party.
6.2 On completion of each Phase of the Development, the LLP, the Local Authority and the Developer will enter into and/or take delivery of and register as appropriate those of the documents referred to in Part B of Part 6 of the Schedule to which they are to be a party.
6.3 Prior to the completion of the first Phase of the Development, the LLP shall grant a power of attorney in the same or substantially similar form to that set out in Part 11 of the Schedule to the Developer or the Managing Agent (as the case may be).
6.4 The parties will co-operate from time to time in the signing of all agreed replacement and supplemental documents in relation to the documents referred to in Part 6 of the Schedule.  In this regard, if any party requires an amendment to, or replacement of, any of the documents referred to in Part 6 of the Schedule, or requires a supplemental document to be entered into, that party shall be responsible for (and shall pay to the other parties within 30 days of demand therefor) the other parties' reasonable legal and administrative costs (including any costs incurred by or on behalf of the Scottish Government) in connection with their consideration of such amendments, replacements and/or supplemental documents.
6.5 If an Event of Default occurs under paragraphs 1(e), 1(f) or 1(g) of Part 6 of the Schedule to the Management and Maintenance Agreement then the LLP shall be entitled to require the Developer to appoint a replacement sub-contractor acceptable to the LLP, and the Developer shall promptly enter into a replacement sub-contract in terms reasonably satisfactory to the LLP.  The right of the LLP in terms of this Clause 6.5 does not affect any right of the Developer to appoint a replacement Managing Agent in accordance with Clause 6.8 of the Management and Maintenance Agreement.
7. Exit from the Development

7.1 The Developer's initial exit strategy will be developed in the form set out in Part 7 of the Schedule.  This exit strategy may be formally proposed and thereafter modified from time to time in accordance with Part 8 of the Schedule.
7.2 The Developer may require the LLP to arrange and complete an Exit as specified in paragraphs 1 to 3, 6 and 7 of Part 8 of the Schedule.
7.3 SFT may require the LLP to arrange and complete an Exit as specified in paragraph 5 of Part 8 of the Schedule.
8. Funding of the LLP

8.1 The Members will initially fund the LLP as provided in paragraph 1 of Part 9 of the Schedule.
8.2 The LLP will fund its business operations, including by way of contribution of Developer's Equity, and will be responsible for payment of the transaction costs and expenses of itself and of SFT, as provided in paragraphs 2 to 5 of Part 9 of the Schedule.
8.3 From the first completion of any Phase the LLP shall maintain a reserve account (the Reserve Account) with the Bank:
8.3.1 which will be funded from time to time as provided in paragraph 5.4 of Part 9 of the Schedule up to the amount of £[Note: This will represent the estimated total weekly base variable cost expenditure for [13] weeks for the maximum number of Units that may be owned by the LLP] ([
] pounds](the Required Balance); and
8.3.2 which may be utilised as may be agreed from time to time by SFT and the Local Authority (a) for the purposes of funding variable cost expenditure relating to the Units owned by the LLP which is not otherwise discharged for any reason by the Developer, or (b) otherwise in accordance with Part 9 of the Schedule.
8.4 The Members will be entitled to receive payments in relation to their Interests as provided in paragraphs 5, 6 and 7 of Part 9 of the Schedule.
8.5 No Member is entitled to receive interest payments on its Initial Capital (as defined in Part 9 of the Schedule) or on any other contribution of capital to the LLP.
9. Change of Member

9.1 No Member may withdraw voluntarily from the LLP otherwise than through implementation of an Exit or through liquidation of the LLP in accordance with Clause 10.
9.2 At any time after:
9.2.1 the Take Out Agreement terminates as a result of an Event of Default listed in paragraph (b), (c), (d), (e) or (f) of Part 9 of the Schedule to the Take Out Agreement (provided, in the case of an Event of Default listed in paragraph (e) or (f) of Part 9 of such Schedule, the Event of Default occurs in relation to the Developer); or
9.2.2 the Take Out Agreement terminates:
(a) as a result of an Event of Default listed in paragraph (a) of Part 9 of the Schedule to the Take Out Agreement in respect of all Phases; or
(b) as a result of Clause 12.5 of the Take Out Agreement applying in respect of all Phases in a Development; or
(c) in respect of all Phases in a Development (where previously the Take Out Agreement has terminated in part as a result of Clause 12.5 of the Take Out Agreement and/or an Event of Default listed in paragraph (a) of Part 9 of the Schedule to the Take Out Agreement); or
9.2.3 the Management and Maintenance Agreement terminates as a result of an Event of Default listed in:
(a) paragraph 1(a), 1(b), 1(d) or 1(g) of Part 6 of the Schedule to the Management and Maintenance Agreement (provided, in the case of an Event of Default listed in paragraph 1(a) or 1(b) of Part 6 of such Schedule, the Event of Default occurs in relation to the Developer); or
(b) paragraph 1(c), 1(e), 1(f) or 1(h) of Part 6 of the Schedule of the Management and Maintenance Agreement where the Developer has not exercised its right and/or is not entitled to exercise its right to replace the Managing Agent pursuant to Clause 6.6 of the Management and Maintenance Agreement;
SFT and the Local Authority may by notice in writing require the Developer to assign and transfer its Interest to an Approved Transferee, for a price equal to the lower of (a) the current market price for that Interest and (b) the aggregate amount of the Developer's Equity (if contributed).If no such transfer has been completed within 90 days after being so required (the Trigger Date) the provisions of Clause 9.4 shall apply.
9.3 With effect from the Trigger Date:
9.3.1 the Developer shall resign as a Designated Member;
9.3.2 the Developer will not be entitled to call, attend or vote at meetings of the Members, and the provisions of Part 3 of the Schedule shall not apply in respect of or to the Developer and shall be interpreted accordingly;
9.3.3 the Board Member(s) appointed by the Developer will not be entitled to attend or vote at meetings of the Board of Management, and the provisions of Part 4 of the Schedule (other than paragraphs 13.9.1 and 13.9.2) shall not apply in respect of or to the Developer and shall be interpreted accordingly;
9.3.4 SFT and the Local Authority shall not be obliged to obtain the prior written consent of the Developer to any of the matters specified in Part 5 of the Schedule;
9.3.5 all references in this Agreement which refer to a requirement for a unanimous vote by the Members shall be interpreted as a requirement for a unanimous vote of all Members other than the Developer;
9.3.6 a meeting of Members shall be quorate in terms of paragraph 1.8 of Part 3 of the Schedule notwithstanding that the Developer is not entitled to attend and in terms of paragraph 4 of Part 3 of the Schedule, the Developer shall not be deemed to count towards the quorum present at any meeting of the Members;
9.3.7 the Board of Management shall consist of one representative nominated by each of SFT and the Local Authority and the Local Authority or SFT shall be designated the chair of the Board of Management on an alternate basis;
9.3.8 a meeting of the Board of Management shall be quorate in terms of paragraph 6 of Part 4 of the Schedule notwithstanding that the Developer is not entitled to attend;
9.3.9 the Developer shall not be entitled to implement a Unit Disposal Programme without the consent of SFT and the Local Authority;
9.3.10 SFT and the Local Authority shall be entitled to implement any Unit Disposal and to the extent they incur costs in so doing, such costs shall be operating costs for the purposes of paragraph 5 of Part 9 of the Schedule;
9.3.11 where Clause 9.3.10 above applies, the provisions of paragraph 4 of Part 8 of the Schedule shall not apply;
9.3.12 the provisions of paragraph 7 of Part 8 of the Schedule shall not apply;
9.3.13 the Developer will deliver all documents, records and accounts (including bank accounts) necessary for the day to day operation and management of the Development Vehicle to SFT and following such delivery the Developer shall not be obliged to comply with Clause 2.6.2
9.3.14 the Developer shall not be obliged to comply with Clause 2.8;
9.3.15 the Developer agrees to amend, and/or execute (at its own expense) such documents as are necessary to reflect the principles in Clauses 9.3.1 to 9.3.14 above; and
9.3.16 the Developer shall pay to the Development Vehicle within 30 days of a demand therefor, all of the Development Vehicle's reasonable costs and expenses incurred (directly and indirectly) in winding up the Development Vehicle.
9.4 The Developer may at its own cost assign and transfer its Interest to any Approved Transferee if:
9.4.1 there is prior consultation with SFT and the Local Authority; and
9.4.2 SFT and the Local Authority have confirmed that in their reasonable opinion, the Approved Transferee has the financial, technical and managerial standing and competence to assume all the rights and obligations of the Developer in respect of this Agreement, all of the documents referred to in Part 6 of the Schedule to which the Developer is or is to be party, and the Development; and
9.4.3 where the Approved Transferee is a public sector body of any kind the consent of SFT is also obtained; and
9.4.4 the Approved Transferee enters into such documents and agreements to achieve the transfer, and its assumption of rights and obligations under the documents relating to the Development to which the Developer is a party, as SFT and the Local Authority may reasonably require.
9.5 A Designated Member may resign its designation by giving written notice to the LLP and on expiration of that notice its designation as a Designated Member terminates, except that its notice does not take effect until the Members appoint a new Designated Member.
9.6 Any person who ceases to be a Member of the LLP (an Outgoing Member):
9.6.1 is not entitled to any share or interest in the property of the LLP arising after its leaving date, save with the written agreement of the Members;
9.6.2 on its leaving date, and thereafter as may reasonably be required by the Board of Management of the LLP, shall sign all documents and perform all acts that the LLP reasonably requires for the purpose of enabling the LLP to recover any outstanding interest or right of the LLP in or for the purpose of transferring to the LLP, or as it may direct, any property of the LLP which on its leaving date is held by the Outgoing Member on behalf of the LLP.
One of the Designated Members shall notify details of any Outgoing Member to the Registrar of Companies in accordance with the 2000 Act.
10. Liquidation of the LLP

10.1 In accordance with Clause 4 and the 1986 Act as it is applied to LLPs under the 2000 Act, the Members may resolve to:
10.1.1 place the LLP into voluntary liquidation;
10.1.2 make a proposal for a voluntary arrangement, scheme of compromise or arrangement with its creditors;
10.1.3 apply for an administration order;
10.1.4 appoint a liquidator; and/or
10.1.5 apply to the court to wind up the LLP.
at any time after (a) the Take Out Agreement has been terminated in respect of all the Phases in the Development, or (b) an Exit has occurred.
10.2 For the purposes of section 74 of the 1986 Act as it is applied to LLPs under the Act, no Member is liable to contribute any amount to the assets of the LLP on liquidation to cover any of the matters set out in that section.
10.3 The Members will be entitled to receive payments in relation to the Interests as provided in paragraph 7 of Part 9 of the Schedule.
11. Standard Provisions

The provisions set out in Part 10 of the Schedule shall apply to this Agreement and the acts of the parties under it.
12. Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties irrevocably submit to the exclusive jurisdiction of the Scottish courts.
IN WITNESS WHEREOF this Agreement consisting of this and the preceding [   ] pages together with the Schedule annexed, is executed as follows:
Signed for and on behalf of Scottish Futures Trust Investments Limited by:
Director/Authorised Signatory 
……………………………………………………..

Full Name 


……………………………………………………..

at Edinburgh

on the       day of            20     
in the presence of:

Witness



……………………………………………………...

Name



………………………………………………………

Address


………………………………………………………

………………………………………………………

Signed for and on behalf of [Insert Name of Council] by:
Full Name 


……………………………………………………..

Proper Officer, at 

on the       day of           

 20     
in the presence of:

Witness



………………………………………………………

Name



………………………………………………………

Address


………………………………………………………

………………………………………………………

Signed for and on behalf of [Insert Name of Developer] by:
Director/Authorised Signatory 
……………………………………………………..

Full Name 


……………………………………………………..

at 

on the       day of            

20     
in the presence of:

Witness



………………………………………………………

Name



………………………………………………………

Address


………………………………………………………

……………………………………………………

Signed for and on behalf of [Insert Name of LLP] by:
Director/Authorised Signatory of SFT/the Local Authority/the Developer as Member
……………………………………………………..

Full Name 
……………………………………………………..

at 

on the       day of           

 20     
in the presence of:

Witness




………………………………………………………

Name




………………………………………………………

Address



………………………………………………………

………………………………………………………

This is the Schedule in 11 Parts referred to in the foregoing Members Agreement among Scottish Futures Trust Investments Limited, the Local Authority, the Developer and the Development Vehicle dated 

20
Part 1 
The Local Authority

[  ] Council
Principal place of business:
[  ]
Address for Notices: 

[  ]
THE DEVELOPER

[  ] Limited
Registered number: 
[  ]
Registered office:

[  ]
Address for Notices: 

[  ]
THE DEVELOPMENT VEHICLE

[  ] LLP
Registered number: 

[  ]
Registered office: 

[  ]
Address for Notices: 

[  ]
Part 2 
Members Obligations

Show the utmost good faith to the LLP and the other Members in all transactions relating to the Business and affairs of the LLP and give the LLP a true account of all such dealings and, without prejudice to the foregoing generality, the Members shall from time to time consult with one another in all matters relating to the Business and each Member shall keep the other Members regularly informed with regard to those aspects of the Business for which such Member is from time to time responsible, and shall on all reasonable occasions, if requested by one or more of the Members, inform the other Members of and give access to the other Members to all letters, accounts and matters which have come into its hands or to its knowledge concerning the Business;

if required to do so by the Members, serve as a Designated Member of the LLP for the purposes of section 8 of the 2000 Act for such period as the Members may require;

promptly give details to the Designated Members of any changes to its particulars, which shall be notified to the Registrar of Companies under the 2000 Act;

indemnify and keep indemnified the other Members and the LLP from and against all losses, liabilities, expenses and payments resulting from its material breach of this Agreement, without prejudice to any other right or remedy of the other Members or the LLP;

account for and pay to the LLP any profit derived from this Agreement other than as envisaged in Clause 8, or any personal benefit derived by them from the Business, the use of the Name, or property of the LLP in breach of this Agreement; and

comply with all legislation, regulations, professional standards and other provisions as may govern the conduct of the Business, or be determined by the Members as standards to be voluntarily applied by the LLP to the Business.

Part 3 
Meetings of the Members

The following provisions shall apply to meetings of the Members:
1.1 a meeting of the Members may be called by any one of the Members.  A meeting may also be called by any liquidator of the LLP appointed under the 1986 Act;
1.2 a meeting may be held at such time and place as the Members or liquidator calling the meeting think fit;
1.3 a notice of meeting shall be served on all those entitled to attend the meeting and such notice shall specify the place, day and time of the meeting and a statement of the matters to be discussed at the meeting;
1.4 not less than ten clear Business Days' notice (save in the event of emergency when five such days notice will suffice) is to be given of a meeting to all those entitled to attend, provided that valid shorter notice is deemed to have been given if it is ratified by the Members attending the meeting itself;
1.5 each Member must be represented at the meeting by a representative nominated by that Member.  Each Member shall have one vote, apart from the Developer who shall have two votes;
1.6 no substitute or alternate may attend a meeting on behalf of a Member unless notified in writing to and agreed in advance by the chair of the Board of Management;
1.7 the chair of each meeting shall be the chair from time to time of the Board of Management and shall have a casting vote.  If the Chair of the Board of Management is not present at any meeting of the Members, the casting vote shall be exercised by the Developer;
1.8 the quorum for a meeting of the Members is two Members present via their nominated representatives, one of whom must be the Developer for so long as it is a party to this Agreement;
1.9 where the appropriate quorum is not present within thirty minutes of the start time stated in the notice of the meeting, any resolution passed at the inquorate meeting is deemed to have been passed if it is ratified later by a majority of those in attendance at a duly convened quorate meeting; and
1.10 minutes shall be prepared of all meetings and shall be approved and signed by the chair of the meeting as evidence of the proceedings; 
Any matters which are reserved for the decision of the Designated Members under the 2000 Act shall nevertheless be subject to approval by a simple majority vote at a duly convened meeting of the Members unless and to the extent they relate to any Reserved Action, in which case the requisite approval of some only of the Members as is specified in Part 5 of the Schedule will be required.
All other matters considered at any meeting of the Members shall be decided by a simple majority vote at a duly convened meeting of the Members, unless and to the extent they relate to any Reserved Action, in which case the requisite approval of some only of the Members as is specified in Part 5 of the Schedule will be required.

Any Member shall be deemed to count towards the quorum present at any meeting of the Members and shall be allowed to vote at any such meeting or vote on any resolution concerning a matter in which it has, directly or indirectly, an interest or duty which conflicts or may conflict with the interests of the LLP.
Part 4 
The Board of Management of the LLP

The Board of Management shall consist of one representative nominated by each of SFT and the Local Authority, and of up to two representatives nominated by the Developer, and shall operate as is set out below.

A nominee of the Developer shall be designated chair of the Board of Management so long as the Developer is a party to this Agreement.

The Board Members appointed pursuant to paragraph 1 may be removed at any time by the Member who nominated them and be replaced by a further nominee of that Member.

Meetings of the Board of Management shall be held at least quarterly in the period from the Effective Date until the first completion of a Phase of the Development, and thereafter as frequently as may be determined as necessary by the Board of Management, and may be called by any one of the Board Members.

Each Board Member shall be entitled to one vote and the Board Member acting as chair of the meeting shall have an additional casting vote.  An alternate or substitute appointed under paragraph 11 shall, in the absence of the Board Member who appointed him/her, be entitled to one vote.  For the avoidance of doubt, if a Board Member is appointed as an alternate or substitute, he/she shall be entitled in those circumstances to a further vote, in his/her capacity as an alternate/substitute, in addition to his/her own vote as a Board Member.

No meeting of the Board of Management shall be quorate unless at least one Board Member nominated by the Developer is present, so long as the Developer is a party to this Agreement.

The Board Member designated as chair of the Board of Management under paragraph 2 will (subject to paragraph 8) act as chair of each Board meeting.

If the chair of the Board of Management is not present within 15 minutes after the time when a Board meeting was due to commence, the other Board Member nominated by the Developer shall act as chair of that Board meeting; or (if he/she is also absent) an alternate/substitute for a Board Member nominated by the Developer (if there are two such alternates/substitutes present at the meeting, then one of them, as agreed between them) shall act as chair of that Board meeting.

Written notice (which may include e-mail, unless the relevant Board Member has indicated to the LLP that he/she is not willing to receive such notices via e-mail) of any meetings must be provided in writing to the Board Members at least five clear Business Days in advance of meetings (save in the case of emergencies when two such days notice shall suffice), unless all of the Board Members have consented to short notice.

Meetings of the Board of Management may be conducted by electronic means, such as via telephone or video conference.

Board Members may send alternates or substitutes to meetings.

Each Board Member shall (without prejudice to the provisions of paragraph 6 of Part 10 of the Schedule) be entitled to disclose to the body which nominated that Board Member all information provided by the LLP to such Board Member.

The LLP shall procure that the Board of Management undertakes to each Member that it shall (and each Member shall use reasonable endeavours to procure that the Board Member nominated by it shall use all powers competent to him to procure that the Board of Management shall):

1.1 keep each Member informed on request of the progress of the Business from time to time;
1.2 make available to each Member any information which each Member may reasonably require relating to the LLP, which, without prejudice to the foregoing generality, shall include such information as shall be reasonably necessary to ensure that the Member is able to satisfy itself that the Member and the LLP are complying with their respective legal obligations;
1.3 give due consideration to any views expressed by each Member in relation to the Business;
1.4 notify each Member in advance of any announcement to the media and afford each Member the opportunity to discuss with the Board of Management in advance of the implementation of any proposal which is likely to affect materially the general character or nature of the Business;
1.5 procure that the unaudited accounts for each Financial Year are prepared and issued to the Members by [1 June] following the end of that Financial Year and that the audited accounts of the LLP are approved by the Members for signature by one of the Designated Members on behalf of the Members and one of the  Designated Members signs the same on behalf of the Members by [30 September] following the end of the Financial Year in respect of which such accounts have been prepared;
1.6 comply with the terms of this Agreement, and all applicable laws and legislation (including delegated legislation, including all applicable EU public procurement rules when procuring works, supplies or services), consents made or given under any legislation or notices, orders, correspondence, or the like pursuant to the foregoing which have the force of law and promptly give to each Member a copy of any notice received regarding such compliance;
1.7 procure that books and records are prepared in accordance with good accounting practice and are kept up-to-date at all times and disclose with reasonable accuracy a record of all of the dealings and transactions of the LLP;
1.8 procure that the accounting policies of the LLP adopted for the preparation of the financial statements, the management accounts and the budgets shall not be altered except in accordance with good accounting practice and after approval of the proposed alterations in writing by each Member; and
1.9 ensure that each Member is furnished with:
1.9.1 copies of all agendas and papers for meetings of the Board of Management and minutes of all such meetings as promptly as is practicable;
1.9.2 two copies of the audited financial statements of the LLP in respect of each Financial Year of the LLP ending after the Effective Date as soon as reasonably practicable upon the same becoming available and not in any event later than [30 September] following the end of such Financial Year;
1.9.3 management accounts (including profit and loss account and balance sheet) in respect of the LLP in a proforma approved by the Board of Management together with such other information as each Member may reasonably require as promptly as practicable after the end of each such accounting period;
1.9.4 such further information in the possession or control of the LLP regarding the financial condition and operations of the LLP as each Member may reasonably request; and
1.9.5 prompt responses to such enquiries about the information which has been supplied to each Member pursuant to this paragraph 13.9 as each Member may from time to time reasonably make.
1.10 not carry on any activities which, if carried out by the Members, would be ultra vires for the Members.
1.11 Without prejudice to paragraph 13.6, it is acknowledged that in carrying out their duties, each Board Member will give consideration to the interests of their appointing Member (which, in the case of SFT, will include the interests of the Scottish Ministers as Guarantor.  If, in relation to any matter which is to be considered at a Board Meeting, a Board Member considers that they (or their appointing Member) have, or may have, a direct or indirect interest that conflicts, or may possibly conflict, with the interests of the LLP, that Board Member shall be entitled to require that the matter in question be referred to the Members for a decision and on the basis that it may then be dealt with in accordance with Clause 5.5 of this Agreement. For the purposes of the preceding provisions:
1.11.1 each reference in the preceding provisions to a Board Member shall include an alternate or substitute appointed by them, and on the basis that the reference to the appointing Member shall be taken to be a reference to the Member which appointed the Board Member for which they act as alternate or substitute; and
1.11.2 an interest held by a Board Member shall be deemed to be held by an alternate or substitute appointed by him/her, in addition to any interest which that alternate/substitute may hold himself/herself.
1.12 Each Board Member shall comply with any code of conduct adopted by the LLP from time to time.
Part 5 
Reserved Actions

The following actions of the LLP may not be agreed to or undertaken by the LLP unless it has obtained the prior written consent of all the Members:
1.1 give any guarantee or indemnity or security in respect of the obligations of the LLP or any other person, firm or company or permit any such guarantee or indemnity or security to subsist or vary any such guarantee or indemnity or security other than (in each case) as provided for in this Agreement;
1.2 make any loan or advance or give credit (other than giving normal trade credit on commercially reasonable terms in the ordinary course of business);
1.3 incur any item of capital expenditure (actually or contingently) in any Financial Year other than in connection with the Development;
1.4 enter into any material contract or arrangement of a long term or unusual nature or not in the ordinary course of the Business including, but not limited to, foreign transactions, acquisitions and disposals and the borrowing of any loan or the raising of additional capital other than as provided for in this Agreement;
1.5 enter into any partnership, joint venture or profit sharing agreement or arrangement with any person other than as provided for in this Agreement;
1.6 enter into any contracts for the acquisition or disposal of fixed assets other than as provided in this Agreement;
1.7 sell the undertaking of the LLP or any substantial part thereof other than as provided in this Agreement, or dispose of any Unit other than under and in accordance with a Unit Disposal Programme and the provisions of this Agreement;
1.8 form any subsidiary company or LLP;
1.9 employ or accept on secondment any staff member;
1.10 dispose of any asset other than in accordance with this Agreement;
1.11 alter any of the initial formation appointments or matters relating to the LLP as specified in Clause 2;
1.12 approve or make any change to the accounting policies or practices employed in the preparation of the accounts of the LLP other than as may be required by law or UK GAAP recommendation;
1.13 conduct the Business or any part thereof other than through the LLP;
1.14 carry on any business other than the Business;
1.15 establish any committee of the Board of Management;
1.16 make any payment or distribution to or enter into any material financial transaction or material financial arrangement with any Member or any person connected with any Member other than in the ordinary course of the Business or as otherwise provided for in this Agreement;
1.17 distribute or otherwise deal with any residual balance referred to in paragraph 5.5 of Part 9 of the Schedule otherwise than as specifically permitted by that paragraph; or
1.18 make any amendment or variation to, or (except as may be specifically provided otherwise in this Agreement) waive any provision of, this Agreement, the Take Out Agreement, the Management and Maintenance Agreement, the Facility Agreement any Security Document or the Inter Creditor Agreement.
The following actions of the LLP require the prior written consent of both SFT and the Local Authority and/or (in the case of the actions specified in paragraphs 2.1 to 2.5 below) the LLP may be required to effect such actions if both SFT and the Local Authority so specify:
1.19 in relation to this Agreement:
1.19.1 the appointment of a replacement sub-contractor under Clause 6.5;
1.19.2 resolving to liquidate the LLP at any time under Clause 10.1; or
1.19.3 the exercise of any rights of the LLP pursuant to Part 8 or Part 9 of the Schedule (but not, for the avoidance of doubt, the approval by the LLP of any proposed Unit Disposal Programme pursuant to paragraph 3 of Part 8 of the Schedule).
1.20 in relation to the Take Out Agreement:
1.20.1 requesting information under Clause 6.2;
1.20.2 granting any extension of time under Clause 6.4;
1.20.3 making any decision in relation to Defects or Snagging under Clause 9;
1.20.4 waiving a requirement for a retention bond and dealing with consequent retention monies as envisaged by Clause 10;
1.20.5 taking any action in relation to any Settlement Item, waiving any requirement for any Settlement Item or in relation to payment of any Purchase Price under Clause 11;
1.20.6 determining under paragraph 1.3 of Part 3 of the Schedule whether the evidence provided is satisfactory;
1.20.7 entering a Site under paragraph 1.4 of Part 6 of the Schedule; or
1.20.8 requesting evidence of insurance under paragraph 1.4 of Part 6 of the Schedule;
1.21 in relation to the Management and Maintenance Agreement:
1.21.1 the approval of any person as an Accredited Organisation under paragraph (b) of that definition;
1.21.2 giving notification of any failure to comply under Clause 3.5;
1.21.3 determining satisfaction with the making good of any damage under Clause 4;
1.21.4 calculating the increased M&M Fee from time to time under paragraph 1.4, the increased Insurance Fee from time to time under paragraph 2.4, and determining whether the LLP agrees with any invoice presented and discussing any disagreement under paragraph 3.3 all of Part 5 of the Schedule;
1.21.5 serving notice and/or remedying any failure and recovering costs and/or requiring the appointment of a replacement sub-contractor and approving the applicable terms, pursuant to paragraph 3.1 of Part 6 of the Schedule;
1.21.6 serving a Warning Notice under paragraph 4.1 and discussing and agreeing any Rectification Programme under paragraph 4.3, of Part 6 of the Schedule;
1.21.7 consenting to any change to the rental levels other than a change which is (i) pursuant to indexation and (ii) still results in a rental level equal to or lower than the 50th percentile point of market rent levels for properties of that size in that Broad Rental Market Area; or
1.21.8 entering into a tenancy agreement with a prospective tenant who does not fall within the definition of Target Tenant Group, as such term is defined in the Management and Maintenance Agreement, which consent shall not be given unless the Guarantor consents to such tenancy agreement being entered into;
1.22 in relation to the Take Out Agreement and the Management and Maintenance Agreement, the service of any notice:
1.22.1 specifying an Event of Default relating to the Developer or any Phase under Clause 12.1 of the Take Out Agreement and/or Clause 6.1 of the Management and Maintenance Agreement; or
1.22.2 on a Development Lender (as that term is defined in paragraph 6 of Part 10 of the Schedule to the Take Out Agreement) thereunder; or
1.22.3 terminating the Take Out Agreement (pursuant to Clause 12.2) and/or the Management and Maintenance Agreement (pursuant to Clause 6.2);
or reaching any agreement with any Development Lender for the assumption of the Developer's rights and obligations under those Agreements;
1.23 in relation to the Facility Agreement, the service of any Borrowing Notice and the application of the funds received thereafter; and
The LLP must obtain the prior written consent of the Developer before applying any residual balances referred to in paragraph 5 of Part 9 of the Schedule in early repayment of Advances where such application would result in Breakage Costs being payable.

The Developer may from time to time require the LLP to request a pro forma calculation of likely Breakage Costs and Breakage Gains in accordance with Clause 6.3 of the Facility Agreement, and the LLP will promptly forward to the Developer each calculation so received.

Part 6 
Entry into and completion of the Development

Part A 
On Commencement of the Development
The Take-Out Agreement;

The Facility Agreement;

The Loan Note Instrument; 

The Inter Creditor Agreement;

The Management and Maintenance Agreement;

The Scottish Government Guarantee;

The Assignation and the Floating Charge referred to in the Facility Agreement;

The Guarantee Security Document referred to in the Inter Creditor Agreement; and

Any other documents or agreements identified in this Agreement or in any of the abovementioned documents, as being required for the purposes of the Development,
all in form and substance reasonably satisfactory to SFT and the Local Authority.
Part B 
On Completion of each Phase of the Development
The Standard Security referred to in the Facility Agreement;

The Junior Security Document referred to in the Inter Creditor Agreement;

Each of the documents referred to in paragraph 2 of Part 6 of the Schedule to the Take Out Agreement; and

Any other documents or agreements identified in this Agreement or in any of the abovementioned documents, as being required for the purposes of the Development,

all in form and substance reasonably satisfactory to SFT and the Local Authority.
Part 7 
 Unit Disposal Programme

A. Disposal of the Units (or of tranches or individual Units as specified below) in a Phase in accordance with the following timetable:
	Phase
	Units
[with plans attached]
	Period of Marketing
	Expected Date of Sale

	[                  ]
	[                  ]
	[                  ]
	[                  ]


B. Disposal of all the Units in the Development in one transaction.

	Period of Marketing
	Expected Date of Sale

	[                  ]
	[                  ]


C. Details of any proposal to sell the Development Vehicle as an alternative to a disposal of all Units in the Development.

	[                  ]


D. Attached are site plans showing the location of the Units subject to the Unit Disposal Programme.
[  ]

Part 8 
Exit from the Development

The Developer may implement any Unit Disposal on behalf of the LLP in accordance with the following provisions.

In this Agreement:

1.1 an Anniversary is a number of complete years after completion of a Phase of the Development;

1.2 Expected Date of Sale means for any Unit Disposal the relevant dates identified as such in any Unit Disposal Programme;
1.3 Period of Marketing means for any Unit Disposal the relevant period identified as such in any Unit Disposal Programme;
1.4 a Unit Disposal is a disposal of some or all of the Units, at any time between the fifth and tenth Anniversaries of the Phase of the Unit being sold if pursuant to paragraph 3 below, or at any time after the completion of that Phase if pursuant to paragraph 5 below; and
1.5 a Unit Disposal Programme is any programme for Unit Disposals which is:
1.5.1 submitted by the Developer in outline to Board Members at least 30 days prior to a meeting of the Board of Management, and
1.5.2 finalised by the Developer and duly tabled and approved at a meeting of the Board of Management, and
1.5.3 if modified subsequently, duly approved in its modified form by a meeting of the Board of Management, and
1.5.4 in all cases, substantially in the form set out in Part 7 of the Schedule and is finalised in accordance with paragraph 4 below
or which is implemented pursuant to paragraph 5 below.
Implementation of any Unit Disposal by the Developer (who will be acting through the Managing Agent where appropriate) is subject to the following conditions:
1.6 the Units to be sold will be:
1.6.1 marketed for the Period of Marketing on standard terms at arms length, with a view to achieving completion of the disposal by the Expected Date of Sale for the best available cash price;
1.6.2 unavailable for new letting during the Period of Marketing; and
1.6.3 sold pursuant to missives acceptable to SFT.
The Developer will keep the other Members and all the affected tenants informed of progress throughout the Period of Marketing and of the prospects of achieving completion of the disposal by the Expected Date of Sale.  If the Unit Disposal has not been completed within 90 days of the Expected Date of Sale then SFT and the Local Authority may require that the relevant Units be made available for re-letting or a new letting and the Period of Marketing discontinued in respect of these Units.
1.7 Any disposal price agreed by the Developer for any Unit must:
1.7.1 be the highest achievable price having regard to the Market Valuation and subject to the terms of the tenant saving scheme referred to in paragraph 4 of part 7 of the schedule to the Management and Maintenance Agreement;

1.7.2 (if it is part of a disposal of all of the Units) when its disposal price is aggregated with all the other disposal prices be of a sufficient amount to pay in full (a) all principal, interest and other amounts due and payable by the LLP under the Facility Agreement, including any Breakage Costs arising, and (b) all amounts due and payable by the LLP to the Scottish Ministers as provided in paragraphs 6.4 and 6.5 of Part 9 of the Schedule; and
1.7.3 (if it is part of a disposal of some of the Units) when its disposal price is aggregated with all the other disposal prices in that Unit Disposal be of a sufficient amount to pay the Applicable Proportion of the due and payable amounts referred to in sub-paragraphs 3.2.2 (a) and (b) above.
For these purposes, Applicable Proportion means the proportion that (a) the Purchase Price paid by the LLP for the Units being disposed of bears to (b) the Purchase Price paid by the LLP for all the Units in the Development under the terms of the Take Out Agreement.
1.8 Where a disposal of any Unit is to be with vacant possession, the Developer (acting on behalf of the LLP) must:
1.8.1 duly give to the tenant the requisite period of notice to quit under the tenancy arrangements; and
1.8.2 ensure that any disruption to tenants is minimised.
The Developer will consult fully with the other Members prior to serving any such notice to quit.
1.9 Any disposal of a Unit may be completed only after a right of pre-emption has been offered to the existing tenant and to any Local Authority Nominee, all in accordance with the following:
1.9.1 prior to the Period of Marketing commencing, the tenant will be given notice of the pre-emption right and of the proposed purchase price taking account of any discount in the proposed purchase price further to the terms of any tenant saving scheme referred to in paragraph 4 of part 7 of the schedule to the Management and Maintenance Agreement and expected sale date (substantially in the form annexed to this Agreement as Annex 2) (the Offer), and will have:
(a) 14 days from the date of the Offer within which to enter into conditional missives acceptable to SFT; and

(b) 45 days from the date of the Offer within which to purify such conditional missives (having obtained and disclosed to the LLP an in principle commitment from a reputable funder for any required finance) and to enter into unconditional missives acceptable to SFT; and

following purification of (a) and (b) above, the tenant will complete the purchase on the date falling on the Business Day after the date of expiry of the notice to quit given to the tenant in accordance with paragraph 3.3 of this Part 8 of the Schedule;
1.9.2 any Local Authority Nominee will simultaneously with the Offer be given notice of the pre-emption right and of the proposed purchase price and expected sale date (substantially in the form annexed to this Agreement as Annex 3) (the Nominee Offer), and will have:
(a) 14 days from the date of the Nominee Offer within which to enter into conditional missives acceptable to SFT (one applicable condition being that the tenant has not exercised its own pre-emption right and another applicable condition being that the Local Authority Nominee will intimate to the LLP in writing within the period from the date of receipt by the Local Authority Nominee of the Tenant Non-Purification Notice and the date falling 65 days after the date of the Nominee Offer that the Local Authority Nominee intends to proceed with the purchase of the Unit in accordance with the remaining terms of the Nominee Offer), and
(b) following purification of the missive conditions set out in (a) above, the Local Authority Nominee will complete the purchase on the date falling on the Business Day after the date of expiry of the notice to quit given to the tenant in accordance with paragraph 3.3 of this Part 8 of the Schedule.
The Developer shall intimate to the Local Authority Nominee in writing (the Tenant Non-Purification Notice) within five (5) Business Days after either of the following events has occurred:
(c) that the tenant has not accepted the Offer within the timescale specified in paragraph 3.4.1
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(a) of this Part 8 of the Schedule; or
(d) (that the tenant has accepted the Offer but has not purified the suspensive conditions set out in that Offer within the timescales specified in paragraph 3.4.1
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(b);
1.9.3 a Local Authority Nominee means either a registered social landlord or other suitable person nominated by the Local Authority as a proposed owner by notice given to the LLP and the Developer not less than ten (10) days prior to the proposed Period of Marketing;
1.9.4 the proposed purchase price will be at the Market Valuation as obtained by the Developer from a suitably qualified independent valuer who is a member of the Royal Institution of Chartered Surveyors, and the expected sale date will be consistent with the Unit Disposal Programme;
1.9.5 a Market Valuation means the best price at which sale of the relevant Units would have been completed unconditionally for cash consideration on the date of valuation assuming (a) a willing seller; (b) a reasonable period of marketing of the Units, (c) vacant possession; and (d) without restriction as to residential use, and taking account of the Royal Institution of Chartered Surveyors' guidelines on the valuation of residential property in respect of market value;
1.9.6 if the periods for exercise of the pre-emption rights specified above each expire without any exercise, or if all of the tenant and the Local Authority Nominees have confirmed that they will not be exercising the pre-emption rights, then the Period of Marketing may commence and the Developer may proceed to accept any offer received which complies with this Agreement; and
1.9.7 the Developer will use reasonable endeavours to complete the disposal, whether to a tenant, a Local Authority Nominee or by a sale on the open market, on or before the Expected Date of Sale.
1.9.8 The Developer will consult fully with the Members from receipt of any notice under paragraph 3.4.3 and throughout the Period of Marketing in relation to the exercise of any pre-emption rights.
1.10 Any disposal of a Unit (other than a disposal to a tenant or a Local Authority Nominee) must be substantially in the form annexed to this Agreement as Annex 4 and if:
a) SFT and the Local Authority, acting reasonably, determine that the disposal is not made at arms length and is not for a disposal price that is on or around the Market Valuation of the Unit; and
b) SFT and the Local Authority decide to require it,
such disposal shall be made subject to a clawback condition that complies with the following:
1.10.1 the purchaser will at the time of the disposal enter into a separate clawback agreement with the LLP substantially in the form annexed to this Agreement as Annex 1;
1.10.2 that agreement is to provide that if the purchaser subsequently disposes of the Unit at any time in the ten years following the date of disposal then it will pay to the LLP, without any set-off or counterclaim, a clawback amount which is 50% of its Net Profit;
1.10.3 the expression Net Profit is to mean the excess (if any) of (a) the price receivable by the purchaser at any time on the subsequent disposal after deducting any reasonable transaction costs and the expenses of the purchaser over (b) the disposal price received by the LLP from the purchaser, after deducting any reasonable transaction costs and expenses of the LLP;
1.10.4 the obligation to pay the clawback amount to the LLP is to be secured by the purchaser by a standard security granted in favour of the LLP over the relevant Unit at the time of the disposal from the LLP to the purchaser in such form as SFT may reasonably require and which standard security will be subordinate to any other standard security granted by any such purchaser to any party providing funding to it for such purchase; and
1.10.5 all the rights of the LLP under any clawback agreement and any standard security are to be capable of being transferred to SFT at any time.
The Developer will consult fully with SFT in relation to the implementation of this condition on each Unit Disposal.
Any proposed Unit Disposal Programme, including any modification, can only be effective if there is prior consultation with the other Members by the Developer in addition to the formal process of obtaining the approval of the Board of Management.

In any of the circumstances set out below, SFT may by notice require the Developer to use all reasonable endeavours to implement a Unit Disposal Programme on behalf of the LLP of all or such number of the Units and in such form as SFT may approve (acting reasonably), or SFT may itself arrange for such a Unit Disposal Programme:

1.11 a Market Failure occurs in the period before the fifth Anniversary.  A Market Failure means that in any consecutive 12 month period the total rental income from all of the Units is less than 50% of the rental income that could have been charged for such Units during such period;
1.12 at any time following the ninth Anniversary of a Phase the LLP retains ownership of any Unit, so that all the Units in that Phase can be sold by no later than the applicable tenth Anniversary, unless all the Members agree otherwise.  Provided that, where Clause 9.3 has been triggered, if at any time following the ninth Anniversary of a Phase the LLP retains ownership of any Unit in that Phase, SFT will use all reasonable endeavours to dispose of the Unit on behalf of the LLP so that all the Units in that Phase can be sold no later than the applicable tenth Anniversary;
1.13 the Scottish Government Guarantee ceases to be in full force and effect and is not replaced by an equivalent guarantee or other assurance acceptable to the Local Authority, or any other Event of Default arises under the Facility Agreement, and the Local Authority notifies SFT that it requires a Unit Disposal of all of the Units; or
1.14 the LLP is or becomes insolvent.
On the completion of any Unit Disposal implemented by the Developer for the LLP:
1.15 the Developer will certify to the other Members that such disposal has been made in accordance with the provisions of this Agreement, and will supply such information and documentation in support of such certification as any other Member may reasonably request, on an open book basis; and
1.16 the Unit Disposal Proceeds will be applied in accordance with the provisions of the Facility Agreement, the Inter Creditor Agreement and Part 9 of the Schedule to this Agreement.
The Developer may implement any disposal of all the Interests of the Members in the LLP, as an alternative to a Unit Disposal of all of the Units, after the fifth anniversary of the completion of the last Phase of the Development and before the tenth anniversary of the completion of the last Phase of the Development, subject to the following conditions:
1.17 100% of the business of the LLP shall be disposed of, through a transfer of Members' Interests;
1.18 Not Used;
1.19 any purchase price agreed by the Developer for the business of the LLP:
1.19.1 must be the highest achievable price having regard to the Market Valuation; and
1.19.2 be sufficient to pay in full (a) all principal, interest and other amounts due and payable by the LLP under the Facility Agreement, including any Breakage Costs arising (b) all other amounts due and payable by the LLP as provided in paragraph 6.1 of Part 9 of the Schedule and (c) all amounts due and payable by the LLP to the Scottish Ministers as provided in paragraphs 6.4 and 6.5 of Part 9 of the Schedule;
1.20 the Developer must establish and implement rights of pre-emption for tenants and Local Authority Nominees equivalent to those applying under paragraph 3.4 above on a Unit Disposal in form and substance satisfactory to SFT.
1.21 the transferors will, on completion of the disposal, procure the payment and discharge in full of all amounts due and payable by the LLP:
1.21.1 as provided in paragraph 6.1 of Part 9 of the Schedule;
1.21.2 under the Facility Agreement; and
1.21.3 under or in respect of the Scottish Government Guarantee.
Thereafter, the remainder of the purchase price will be applied in accordance with the provisions of paragraphs 6.6 to 6.11 of Part 9 of the Schedule; and
1.22 the Developer will consult fully with the other Members in relation to these matters, and the other Members will give reasonable assistance to the Developer, in order to achieve completion of the transfer.
Part 9 
Funding of the LLP

1. On the Effective Date:
1.1 each Member will subscribe a cash contribution of £1 to the capital of the LLP (the Initial Capital);
1.2 the Developer will pay a cash contribution towards the costs in relation to the execution of the contracts and the set up of the LLP of up to £6,000 plus VAT; and
1.3 SFT will pay a cash contribution towards such costs (if any) which are not covered by the Developer's contribution referred to in paragraph 1.2.
2. Following the Effective Date:

2.1 SFT and the Developer will each pay cash contributions as required from time to time to cover one half of the LLP's ordinary running costs incurred up to the first Settlement Date.  After the first Settlement Date, the LLP's rental income will be applied in payment of its operational costs as envisaged in paragraph 5.1 below.

2.2 The ordinary running costs of the LLP incurred up to the first Settlement Date as referred to in paragraph 2.1 above are the reasonable and de minimis costs that are absolutely necessary for the operation of the LLP contemplated by the LLP at the date of this Agreement.  In the event that the Developer or the LLP anticipate incurring any other costs then the Developer or the Developer on behalf of the LLP shall prior to incurring such costs inform SFT of the level of such costs and SFT shall inform the Developer or the Developer acting on behalf of the LLP whether or not it approves such other costs.  SFT shall have no obligation under paragraph 2.1 above to cover any part of such costs save where SFT provided its prior written consent to such other costs.

2.3 On each Settlement Date, the LLP will raise funding for the Purchase Price applicable to that Phase, and the aggregate of (a) the Monitoring Surveyor's Fee; (b) stamp duty or land and buildings transaction tax costs as the case may be and (c) conveyancing costs and registration dues, the costs referred to in (b) and (c) being as determined by SFT and notified to the LLP,
 all in accordance with paragraph 3 below.

3. On or before completion of any Phase, the LLP will raise:
3.1 a term loan for (i) 70% of the Purchase Price and (ii) the aggregate of items (a), (b) and (c) as referred to in paragraph 2.3 above applicable to that Phase, from the Local Authority by way of an Advance under the Facility Agreement;
3.2 a secured loan stock for 5% of the Purchase Price from the Developer by way of the issue of A Loan Stock; and
3.3 a subscription of 25% of the Purchase Price from the Developer.
3.4 The payment of the amounts referred to in paragraphs 3.2 and 3.3 may be offset, in whole or in part, against the obligation of the LLP to pay the Purchase Price for the relevant Phase to the Developer under the Take Out Agreement.
3.5 The LLP shall issue capital statements not less than quarterly to
(a) the Developer, recording the amount that the Developer has contributed to the LLP under paragraphs 1.2, 2.1 and 3.3 (together, the Developer's Equity); and
(b) SFT, recording the amount that SFT has contributed to the LLP under paragraphs 1.3 and 2.1 (together, SFT's Contribution).
In relation to profits, all income profits shall accrue to and be held for the Developer.  Capital profits shall accrue to and be held for the Developer so long as they would not result in the Developer's Return exceeding [
]% (Developer's Return Cap). Any profit in excess of the Developer's Return Cap shall accrue to and be held for the Local Authority. In the event of any conflict between this paragraph 4 and any other provisions in this Agreement, this paragraph 4 shall take precedence.  
In relation to cash, the cash received by the Development Vehicle will be held as follows: in the period from completion of the first Phase until Exit from the Development, subject to the provisions of Clause 11.2 of the Inter Creditor Agreement (which apply following any enforcement of security), the LLP will apply the rental income it receives from the Units and any other income it receives whatsoever in the following way:
3.6 first, in payment of all its day to day operating costs and expenses, including its ordinary administrative overheads, the M&M Fee payable under the Management and Maintenance Agreement, the Insurance Fee payable under the Management and Maintenance Agreement, insurance provisions and other related payments, taxes and any reasonable transaction costs and expenses of itself and/or of SFT arising from time to time in relation to any completion of any subsequent Phase or otherwise;
3.7 second, in payment of accrued interest charges on the Advances under the Facility Agreement;
3.8 third, in payment to the Scottish Ministers in reimbursement of any amounts paid out pursuant to the Scottish Government Guarantee in respect of any Interest Payment Shortfalls (as defined therein);
3.9 fourth in payment to the Reserve Account to the extent necessary to establish and maintain the Required Balance;
3.10 fifth, in payment of accrued interest charges under the A Loan Stock.
Any residual balances after making such payments:
(a) will be held by the LLP in its operating bank account and applied from time to time as described above or otherwise be applied in early repayment of Advances borrowed under the Facility Agreement (and payment of any Breakage Costs arising);
(b) will not be distributed or otherwise dealt with without the unanimous approval of the Members; and
(c) will not be available to be distributed where any payment due under the Facility Agreement has not been made in accordance with its terms.
On any Unit Disposal, subject to the provisions of Clause 11.2 of the Inter Creditor Agreement (which apply following any enforcement of security), the Unit Disposal Proceeds shall be applied in the following order of priority until the amount of such Unit Disposal Proceeds is fully utilised: -
3.11 first, as described in paragraph 5.1 above (but only to the extent that such costs and expenses relate to the Units which are the subject of the Unit Disposal), together with payment of the reasonable costs of SFT and the LLP in relation to the Unit Disposal and with the setting aside of an amount to cover the projected costs of liquidation or an equivalent event of the LLP as referred to in Clause 10 of the Members Agreement;

3.12 second, as described in paragraph 5.2 above;

3.13 third, in repayment in full of the principal of the Advances under the Facility Agreement, together with payment of any Breakage Costs arising;

3.14 fourth, as described in paragraph 5.3 above;

3.15 fifth, in payment to the Scottish Ministers in reimbursement of any amounts paid out pursuant to the Scottish Government Guarantee in respect of any Capital Payment Shortfalls (as defined therein);
3.16 sixth, as described in paragraph 5.5 above;
3.17 seventh, to repay to SFT the amount of SFT's Contribution;

3.18 eighth to repay the A Loan Stock to the Developer; 
3.19 ninth, to repay the Developer's Equity  to the Developer, together with any additional amounts so long as they do not result in the Developer's Return exceeding [
]%;

3.20 tenth, to pay to the LLP (by way of overage) any residual amount of Unit Disposal Proceeds less (in the case of an Exit) the Initial Capital;

3.21 and finally, in the case of an Exit, to repay the Initial Capital of each Member.

On liquidation of the LLP, the residual proceeds of the LLP shall be applied in the order specified in paragraph 6 above as if there had been an Exit.
Any amount received by the LLP under paragraph 6.10 above or by the LLP or SFT under paragraphs 3.5 or 7.5 of Part 8 of the Schedule will be held to the order of the Local Authority and promptly be transferred to a person nominated by the Local Authority for application towards the provision of affordable housing in the Local Authority's area.
Part 10 
Standard Provisions

ENTIRE AGREEMENT 
Except where expressly provided in this Agreement, this Agreement supersedes all understandings, agreements and documents between or by the parties prior to the date hereof regarding any matters dealt with in this Agreement.
NOTICES 
Any document, notice, notification, statement, application for consent or other thing required to be given or served in terms of this Agreement may be given or served personally, or by sending the same by first class recorded delivery post at or to:
1.1 in the case of SFT, 11-15 Thistle Street, Edinburgh, EH2 1DF (attn: Commercial Director); or
1.2 in the case of the Local Authority, the Developer or the Development Vehicle, in accordance with the details specified in Part 1 of the Schedule; 
or in each case, at or to such other address as shall have been notified to the other parties for that purpose.
Any document, notice, statement or other thing given or served by post in accordance with paragraph 2 shall be deemed to have been duly given or served on the second Business Day after the letter containing the same was posted, and in proving that any document, notice, statement or other thing was so given or served, it shall be necessary only to prove that the same was properly addressed and posted in accordance with the provisions of the foregoing paragraph.
2. WAIVER 
No failure by any party to exercise or enforce, and no delay in exercising or enforcing, any right, remedy or provision of this Agreement shall operate as a waiver of such right, remedy or provision.  No single or partial exercise or enforcement of any right, remedy or provision shall preclude any other or further exercise or enforcement of any other right, remedy or provision.  No waiver shall be effective unless it is in writing.
3. SEVERABILITY
If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.
4. THIRD PARTY RIGHTS
No rights shall be conferred under or arising out of this Agreement upon any persons other than SFT, the Local Authority, the Developer and the Development Vehicle.
5. CONFIDENTIALITY
5.1 Subject to paragraphs 6.2 and 6.4, each party shall treat the other parties' Confidential Information as confidential, and shall not disclose it to any other person without the owner's prior written consent.

5.2 Paragraph 6.1 shall not apply to the extent that:

5.2.1 such disclosure is a requirement of law placed upon the party making the disclosure;
5.2.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;
5.2.3 such information was obtained from a third party without obligation of confidentiality;
5.2.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or
5.2.5 such information was independently developed without access to the other party's Confidential Information.
5.3 The Developer shall not use any of SFT's or the Local Authority's Confidential Information received otherwise than for the purposes of this Agreement.
5.4 Nothing in this Agreement shall prevent SFT or the Local Authority from disclosing the Developer's Confidential Information:
5.4.1 to any Public Body.  All Public Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Public Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Public Body, subject always to the provisions of FOISA and/or the EISR;
5.4.2 to any consultant, contractor or other person engaged by SFT or the Local Authority;
5.4.3 for the purpose of the examination and certification of SFT's or the Local Authority's accounts or pursuant to paragraph 7 below; and
5.4.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Local Authority has used its resources.
5.5 In this Part 10 of the Schedule:
5.5.1 Confidential Information means information that ought to be considered as confidential and may include information whose disclosure would or would be likely to prejudice the commercial interests of any person, trade secrets, intellectual property rights, know-how of any party; and
5.5.2 Public Body means any department, office or agency of national or local government.
6. Freedom of Information

6.1 The Developer acknowledges that SFT and the Local Authority are subject to the requirements of the FOISA and the EISR and shall assist and cooperate with SFT and the Local Authority to enable them to comply with their information disclosure obligations.
6.2 The Developer shall provide SFT and the Local Authority with a copy of all Information in its possession or power in the form that SFT or the Local Authority requires within five Business Days (or such other period as SFT or the Local Authority may specify) of that Information being requested and provide all necessary assistance as reasonably requested by the SFT or the Local Authority  to enable SFT or the Local Authority to respond to the request for Information within the time for compliance set out in section 10 of the FOISA or regulation 5 of the EISR.
6.3 SFT and/or the Local Authority shall be responsible for determining in its absolute discretion whether Information is exempt from disclosure in accordance with the provisions of the FOISA or the EISR.
6.4 In this Part 10 of the Schedule: -
6.4.1 FOISA means the Freedom of Information (Scotland) Act 2002 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation;
6.4.2 EISR means the Environmental Information (Scotland) Regulations 2004 together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation; and
6.4.3 Information has the meaning given in section 73 of FOISA;
7. Publicity

7.1 Unless otherwise directed by SFT or the Local Authority, the Developer shall not make any press announcements or publicise this Agreement in any way without SFT or the Local Authority's prior written consent.
7.2 SFT and the Local Authority shall be entitled to publicise this Agreement in accordance with any legal obligation, including any examination of this Agreement by the Auditor or otherwise.
7.3 The Developer shall not do anything which may damage the reputation of SFT or the Local Authority or bring either party into disrepute.
Part 11 
Power of Attorney
POWER OF ATTORNEY

by
[Insert Name of Development Vehicle]
in favour of
[Insert Name of Developer/Sub-Contractor]
Ref: SCO354.0007
BACKGROUND:
A.
[INSERT DEVELOPER'S NAME] (registered number [insert Developer's registered number]) whose registered office is at insert Developer's registered office details], (the Developer) and [insert the Development Vehicle's Name] (registered number [insert Development Vehicle's Registered Number]) whose registered office is at [insert Development Vehicle's registered office details], (the Development Vehicle) have entered into various agreements relating to the National Housing Trust Initiative in respect of the Development.
B.
SFT, the Local Authority, the Development Vehicle and the Developer entered into a Management and Maintenance Agreement dated [insert date] (the Management and Maintenance Agreement) for the letting, management and maintenance of the Units in each completed Phase.
C.
[The Developer has sub-contracted [insert name of Sub-Contractor](the Sub-Contractor) the provision of certain services in relation to the letting, management and maintenance of the Units in each completed Phase on the terms and subject to the conditions of a managing and maintenance sub-contract between the Developer and the Sub-Contractor dated [  ] (the M&M Sub-Contract).]
This power of attorney is granted by the Development Vehicle.
1.
INTERPRETATION
Unless otherwise stated, words and expressions defined in the [Management and Maintenance Agreement/ M&M Sub-Contract] shall bear the same meanings herein.
2.
APPOINTMENT OF ATTORNEY
2.1
The Development Vehicle hereby appoints the [Developer/Sub-Contractor] to be its true and lawful attorney to:
2.1.1
sign or execute Tenancy Agreements between tenants and the Development Vehicle, pursuant to paragraph [  ] of Part 3 of the Schedule to the [M&M Sub-Contract]/[Management & Maintenance Agreement];
2.1.2
sign or execute notices to quit in terms of the Tenancy Agreements and/or any notices required pursuant to the Housing (Scotland) Act 1988 as referred to in Part 3 of the Schedule to the [Management & Maintenance Agreement/M&M Sub-Contract Agreement]; and
2.1.3
to take any other steps which the [Developer/Sub-Contractor] considers necessary, expedient or desirable in connection with any matter referred to in Clauses 2.1.1 or 2.1.2.
3.
EFFECT
The Development Vehicle intends that any agreements, documents, confirmations, notices, instruments and/or certificates relating to any matter referred to in Clause 2 above executed on its behalf by the [Developer/Sub-Contractor] shall bind the Development Vehicle and shall have the same effect as if it had been executed by the Development Vehicle itself.
4.
ratification
The Development Vehicle undertakes to ratify everything which the [Developer/Sub-Contractor] shall do or purport to do in pursuance of the activities contemplated by this Power of Attorney.
5.
term
This Power of Attorney shall unless previously revoked be valid for a period of [  ] from the date hereof but the [Developer/Sub-Contractor] may enter into obligations prior to such revocation or expiry which may require performance after such revocation or expiry.
6.
law and jurisdiction
This Power of Attorney shall be governed by and construed in accordance with the laws of Scotland.

IN WITNESS WHEREOF this Power of Attorney typewritten on this and preceding [  ] pages is executed as follows:

Signed for and on behalf of [INSERT NAME OF LLP] by
……………………………………………………..

Director/Authorised Signatory of SFT/the Local Authority the Developer as Member

……………………………………………………..

Full Name

at Edinburgh

on the       day of            20     
in the presence of:

Witness



………………………………………………………

Name




………………………………………………………

Address



………………………………………………………

………………………………………………………
Annex 1 
Clawback Agreement
BETWEEN:
[  ] [designated] of [  ] (the Purchaser);
and
[  ] LLP a limited liability partnership (LLP number [  ]) incorporated under the Limited Liability Partnerships Act 2000, whose registered office is at [  ] (the LLP).
BACKGROUND:
A.
The Purchaser has agreed to acquire housing units from the LLP under the Missives.
B.
It is a condition of the Missives that the Purchaser (a) grants clawback rights to the LLP in respect of any profit that may arise on the subsequent disposal of the Units as set out in this Agreement and (b) secures those rights by the grant to the LLP of a standard security over the Units.
C.
This is the Clawback Agreement referred to in the Missives.
1.
DEFINITIONS AND INTERPRETATION
1.1
The following terms have the following meanings:

Acquisition Date means the date of settlement of the acquisition of the Units by the Purchaser under the Missives;
Acquisition Price means the price received by the LLP from the Purchaser, after deducting any reasonable transaction costs and expenses of the LLP and making appropriate allowance for inflation over the period and applicable taxes;
Clawback Amount means the amount which is 50% of the Net Profit;
Clawback Period means the period of 10 years from the Acquisition Date;
Disposal includes any disposal, sale or other transfer of the Units, other than the grant of any tenancy;
Disposal Date means the date of settlement of the Disposal Missives;
Disposal Missives means missives between the Purchaser as seller and the New Purchaser for the Disposal of all or part of the Units;
Disposal Price means the price receivable by the Purchaser in terms of the Disposal Missives, after deducting any reasonable transaction costs and expenses of the Purchaser and making appropriate allowance for applicable taxes;
Missives means missives between the LLP as seller and the Purchaser in relation to the Units concluded on            20     ;
Net Profit means the amount (if any) by which the Disposal Price exceeds the Acquisition Price;
New Purchaser means any purchaser of the Units from the Purchaser;
Prescribed Rate means the average Bank of England base rate during the period from (and including) the Disposal Date to the day preceding the date on which the Clawback Amount is received in full by the LLP, plus 1%;
SFT means Scottish Futures Trust Investments Limited (registered number SC381388);
Standard Security means a standard security granted by the Purchaser in favour of the LLP over the Units in accordance with the Missives securing the Purchaser's obligations hereunder; and
Units means the housing unit or units referred to in the Schedule.
1.2
In this Agreement, except where the context otherwise requires:
1.2.1
all references to Clauses and to the Schedule are references to Clauses of and the Schedule to this Agreement;
1.2.2
words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;
1.2.3
any reference to any statutory provision or enactment of any kind having the force of law includes a reference to that provision as from time to time amended, extended or re-enacted;
1.2.4
all references to agreements, documents, or other instruments include a reference to the same as amended or supplemented or restated from time to time by all the parties;
1.2.5
all reference to any party include a reference to their successors and permitted assignees;
1.2.6
the expressions house or housing include a reference to any flat or apartment and any related garden or other ground;
1.2.7
any notice, instruction, notification, direction, request, consent or approval contemplated herein shall be made or given in writing; and
1.2.8
the headings to the Clauses are inserted for convenience only and do not affect the interpretation of this Agreement, and any words or expressions defined in the Schedule have the same meaning where used in any other part of this Agreement.
2.
DISPOSAL OF ANY UNIT
2.1
If during the Clawback Period the Purchaser concludes Disposal Missives, the Purchaser will give the LLP written notice, at least 30 days prior to the proposed Disposal Date, of the terms of the Disposal Missives, including details of the New Purchaser, the Disposal Price and the proposed Disposal Date.
2.2
The LLP will within 14 days of receipt of the notice referred to in Clause 2.1 calculate and notify the Purchaser of the Clawback Amount (if any) applicable to such Disposal.  The LLP shall be entitled to require such further information from the Purchaser as may be reasonably necessary in order to enable it to calculate the Clawback Amount. The LLP's calculations shall be conclusive except in the case of manifest error.
2.3
On the Disposal Date, the Clawback Amount will be payable by the Purchaser to the LLP in Pounds Sterling without any set-off or counterclaim to such bank account of the LLP as it may specify to the Purchaser in writing.
2.4
Interest will be payable by the Purchaser on any late payment of all or any part of the Clawback Amount at the Prescribed Rate from the Disposal Date until the Clawback Amount is received in full by the LLP.
2.5
Against payment of the Clawback Amount, the LLP will discharge this Agreement and the Standard Security (so far as either relate to the Units included in the Disposal).
3.
ASSIGNATION
3.1
The LLP may assign this Agreement and the Standard Security to SFT at any time.
3.2
The Purchaser may not assign this Agreement.
4.
MISCELLANEOUS PROVISIONS
4.1
Termination
On expiry of the Clawback Period this Agreement will terminate, except in relation to any obligations or claims arising prior to such expiry.
4.2
Notices
Any notice or other thing required to be given or served in terms of this Agreement may be given or served personally, or by sending the same by first class recorded delivery post at or to:
4.2.1
in the case of the LLP at [  ] (attn [  ]); or
4.2.2
in the case of the Purchaser at [  ] (attn [  ]);
or in each case, at or to such other address as shall have been notified to the other parties for that purpose.
Any document, notice, statement or other thing given or served by post in accordance with Clause 4.2 shall be deemed to have been duly given or served on the second business day after the letter containing the same was posted, and in proving that any document, notice, statement or other thing was so given and served, it shall be necessary only to prove that the same was properly addressed and posted in accordance with the provisions of the foregoing paragraph.
4.3
Waiver
No failure by any party to exercise or enforce, and no delay in exercising or enforcing, any right, remedy or provision of this Agreement shall operate as a waiver of such right, remedy or provision. No single or partial exercise or enforcement of any right, remedy or provision shall preclude any other or further exercise or enforcement of any other right, remedy or provision. No waiver shall be effective unless it is in writing.
4.4
Severability
If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.
4.5
Third Party Rights
No rights shall be conferred under or arising out of this Agreement upon any persons other than SFT.
4.6
Law and Jurisdiction
This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties submit to the irrevocable and exclusive jurisdiction of the Scottish courts.
4.7
Consent to Registration
The parties hereto consent to the registration of these presents for preservation and execution.
IN WITNESS WHEREOF this Agreement consisting of this and the preceding 4 pages, together with the Schedule annexed, is executed as follows:
[Insert signing particulars here]
This is the Schedule referred to in the Clawback Agreement between [  ] and [  ]
PART 1
HOUSING UNITS
Annex 2 
Tenant's Exit Missives

Dear Sirs
For the purposes of this offer:
The Date of Entry means [insert the date following the date of expiry of the Lease in terms of the notice to quit served by the Seller on the Purchaser as Tenant under the Lease or such other date as may be mutually agreed in writing.
The Date of Settlement means the date on which the sale of the Property by the Seller to the Purchaser is completed in accordance with the remaining terms of this offer.
The Lease means the lease of the Property between the Purchaser and the Seller dated [             ] (and which is terminated or to be terminated prior to the Date of Entry).
Missives means the contract constituted by this offer and all duly executed letters following upon it.
The Purchaser means £[             ] residing at £[             ].
The Property means (a) [all as shown outlined in red on the plan in Part 3 of the Schedule annexed and executed as relative hereto (hereinafter referred to as the Plan)];  ] together with (i) [specify any garage, carport, parking space, garden ground and outbuildings pertaining thereto] (ii) all rights of access; and (iii) all rights exclusive, common, mutual and others pertaining thereto and the parts, privileges and pertinents thereof, being part and portion of the property registered in the Land Register of Scotland under Title Number; and (b) [a [             ] per cent pro indiviso share in the [ common parts- DEFINE];  ].
The Price means [             ] POUNDS STERLING (£[             ]) [Note: Deduct any discount due following from the terms of the tenant saving scheme detailed in paragraph 4 of part 7 of the schedule to the Management and Maintenance Agreement].
The Seller means [the Development Vehicle LLP].
Interpretation
Except to the extent that the context or the express provisions of this offer otherwise requires, in this offer:
(i)
words importing any gender shall include all other genders;
(ii)
words importing the singular number only shall include the plural number and vice versa;
(iii)
where at any one time there are two or more persons included in the expression Purchaser or Seller obligations contained in this offer which are expressed to be made by the Purchaser [or the Seller] shall be binding jointly and severally on them and their respective executors and representatives whomsoever without the  necessity of discussing them in their order;
(iv)
words importing individuals include corporations and vice versa;
(v)
references to this offer or to any other document shall be construed as reference to this offer or to that other document as modified, amended, varied supplemented, assigned, novated or replaced from time to time;
(vi)
any reference to a Clause, Schedule or Part of the Schedule is to the relevant Clause, Schedule or Part of the Schedule of or to this offer;
(vii)
reference to any statute or statutory provision (including any subordinate legislation) includes any statute or statutory provision which amends, extends, consolidates or replaces the same, or which has been amended, extended, consolidated or replaced by the same, and shall include any orders, legislation, instruments or other subordinate legislation made under the relevant statute or statutory provision;
(viii)
any phrase introduced by the words including, include, in particular or any similar expression shall be construed as illustrative only and shall not be construed as limiting the generality of any preceding words;
(ix)
any intimation shall be in writing (which shall include, for avoidance of doubt, faxes or emails); and
(x)
where any intimation must be given within a specified period, time will be of the essence.
The Seller hereby offers to sell to the Purchaser the Property at the Price and upon the conditions contained in the Schedule of Conditions forming Part 1 of the Schedule annexed and executed as relative hereto (hereinafter referred to as the Schedule), and upon the following further conditions:
1.
[The Price will include the following additional items (if any): [specify any items].

2.
This offer and the Missives are essentially and suspensively conditional upon the Purchaser exhibiting to us within 45 days after the date of this offer [evidence that the Purchaser has access to,] [including, if required by the Seller, an in principle commitment from a reputable funder for] all finance required to enable them to complete the purchase of the Property in terms of this offer, all in terms acceptable to the Seller, acting reasonably. In the event that the foregoing suspensive condition set out in this paragraph has not been purified by the date falling 45 days after the date of this offer the Missives shall be held to be at an end without service of written notice by either party on the other to that effect, but without prejudice to any claims remaining due or pursuable by either party against the other in respect of any antecedent breach of the terms of the Missives.
3.
This offer, unless previously withdrawn, is open for written acceptance reaching us no later than midnight on the date falling 14 days after the date of this offer and if not so accepted will be deemed to be withdrawn.
Yours faithfully
……………………………………………………
This formal offer is signed for and on behalf of           
by                
in the presence of the following witness:
Witness Signature 
…………………………………………..
Full Name 

…………………………………………..
Witness Address 
…………………………………………..
…………………………………………..
THIS IS THE SCHEDULE TO THE FOREGOING OFFER BY [THE DEVELOPMENT VEHICLE LLP] TO [THE PURCHASER]
PART 1
SCHEDULE OF CONDITIONS
1.
FIXTURES, FITTINGS AND CONTENTS
The Property is sold with:
(a)
all heritable fittings and fixtures; and
(b)
all items of whatever nature fixed or fitted to the Property the removal of which would materially damage the fabric or decoration of the Property.
2.
SPECIALIST REPORTS
(a)
Any guarantees in force at the Date of Entry in respect of treatments which have been carried out by the Seller to the Property (or to the larger subjects of which the Property forms part) for the eradication of timber infestation, dry rot, wet rot, rising damp or other such defects (the Guarantees) will be exhibited on conclusion of the Missives and delivered at settlement.
(b)
If requested by the Purchaser, and insofar as necessary and competent, the Seller will use reasonable endeavours to take steps necessary to assign the Guarantees to the Purchaser at the Purchaser's expense.
3.
CENTRAL HEATING ETC
The Seller gives no warranty that any systems or appliances of a working or mechanical nature (including without prejudice to the generality any central heating, water, drainage, electricity, gas and oil) forming part of the Property will be in working order as at the Date of Entry or, if later, the Date of Settlement and the Purchaser is held to have satisfied itself as to the condition thereof.
4.
STATUTORY NOTICES
(a)
Any Local Authority (or other public body) notices or orders calling for repairs or other works to the Property dated prior to or on the date of conclusion of the Missives (or any other work affecting the Property agreed to or authorised by the Seller outstanding at the Date of Entry) will be the responsibility of the Seller.  Liability under this condition will subsist until met and will not be avoided by the issue of a replacement notice or order.
(b)
The Seller confirms as far as it is aware, but no warranty is given as to the position, that it has not received written notification of, approved, entered into or authorised any scheme of common repairs or improvement affecting any larger building of which the Property forms part.  Where prior to the Date of Entry the Seller approves, enters into or authorises any such scheme or where any such scheme is instructed, the Seller shall remain liable for its share of the cost of such works. Details of any such scheme will be disclosed to the Purchaser prior to settlement.  The Seller undertakes not to enter into, approve or otherwise authorise any further such scheme prior to the Date of Entry without the consent of the Purchaser, which consent shall not be unreasonably withheld or delayed.
5.
PROPERTY MANAGEMENT AND FACTORS
Where the Property is part of a larger building or of a development, it is a condition that:
(a)
common charges will be apportioned between the Seller and the Purchaser as at the Date of Entry on an equitable basis;
(b)
evidence of any block insurance policy will be exhibited to the Purchaser prior to the Date of Entry; and
(c)
all other outgoings and charges payable in respect of the Property will be apportioned between the Seller and the Purchaser as at the Date of Entry.
6.
CONSTRUCTION / ALTERATION
If the Property has been erected or altered within 20 years prior to the Date of Entry then copies of the following documentation in respect of the original construction or any alteration, as the case may be, shall be exhibited before and delivered at the Date of Entry;  All necessary Listed Building Consents, Building Warrants (including stamped warrant drawings to the extent only that these are in the Seller's possession, it being accepted by the Purchaser that the Purchaser may require to inspect such drawings at the relevant local authority department of building control and thereby satisfy themselves) and Certificates of Completion (or, if applicable, Notices of Acceptance of Completion Certificate).
7.
TITLE DISPUTES
The Seller confirms that as far as it is aware, but no warranty is given as to the position, that there are no current disputes with neighbouring proprietors or occupiers or any other parties relating to access, title or common property.
8.
ACCESS
There is direct access to the Property from a road which has been adopted for maintenance by the Local Authority.
9.
BREACH OF CONTRACT BY THE SELLER
If at the Date of Entry the Seller does not give possession or otherwise fails to implement any material obligations due by the Seller in terms of the Missives then the Purchaser will be entitled (provided the Purchaser is in a position to settle the transaction on the Date of Entry) to claim damages for any reasonable loss incurred by the Purchaser arising from such failure.  In the event that the Seller's breach of contract continues for 14 days after the Date of Entry the Purchaser will be entitled to treat that breach as repudiation and to rescind the Missives on giving the Seller notice to that effect.  This condition (i) shall apply without prejudice to any other rights or remedies available to the Purchaser, and (ii) shall not apply in the event of the Seller's failure to settle being attributable to the fault of the Purchaser.
10.
BREACH OF CONTRACT BY THE PURCHASER
(a)
The Price will be paid in full on the due date by instantaneous bank transfer of cleared funds to the Seller's nominated bank account.
(b)
The Seller will not be obliged to give possession of the Property to the Purchaser except as against payment of the Price and any interest or losses due as aftermentioned.
(c)
If the Price is paid after the due date, whether in whole or in part, the Seller will be entitled to payment from the Purchaser, at the Seller's option, of one (but not both) of:
(i)
ordinary damages in respect of all proper and reasonable losses arising out of the late payment of the Price; or
(ii)
interest on the amount of the Price outstanding at the Prescribed Rate from the due date until the date when payment is made.
(d)
If the Price remains unpaid in whole or in part at any time more than one week after the due date, the Seller will be entitled to rescind the Missives, and to payment from the Purchaser, at the Seller's option, of one (but not both) of:
(i)
ordinary damages in respect of all proper and reasonable losses arising out of the non payment of the Price and failure of the Missives; or
(ii)
liquidated damages, payable on the end date, calculated as the amount of interest which would have run on the amount of the Price outstanding at the Prescribed Rate from the due date until the end date (under deduction of any amount by which the Price obtained by the Seller on a re-sale of the Property exceeds the Price).
(e)
In this clause:
(A)
The 'due date" means whichever is the later of:
(i)
the Date of Entry; or
(ii)
the date on which payment of the Price was due having regard to the circumstances of the case including any entitlement to withhold payment owing to non-performance by the Seller.
(B)
The "end date" means whichever is the earlier of:
(i)
the date falling twelve months after the due date; and
(ii)
where the Property is re-sold following rescission, the date of entry under the Contract of re-sale,
(C)
"Prescribed Rate" means the rate of 4% per annum above The Royal Bank of Scotland plc base rate from time to time in force.
11.
NEW HOME WARRANTY SCHEMES
If the Property was constructed within ten years prior to the Date of Entry, there shall be delivered at settlement either (i) appropriate NHBC documentation [or such equivalent new home warranty documentation as provided by any alternative warranty provider as approved by and acceptable to the Council of Mortgage Lenders, in which event, the Seller warrants that no claims have been made or reported or are pending under the relevant warranty scheme]; or (ii) a Professional Consultants Certificate with other necessary information all in compliance with the current edition of the CML Lenders' Handbook for Solicitors (Scotland).
12.
TITLE CONDITIONS
Copies of the title deeds for the Property listed in Part 2 of this Schedule are annexed to and enclosed with this offer.  By its acceptance hereof the Purchaser will be held to have satisfied itself in full on the terms of these title deeds and the validity and marketability of the Seller's title to the Property and no further title documentation or information shall be provided by the Purchaser in respect of the Property or its title to the Property.
13.
SETTLEMENT/REGISTRATION OF TITLE
The Price will be payable on the Date of Entry in exchange for a validly executed disposition of the Property in the form of the draft disposition forming Part 4 of the Schedule (completed by the insertion of the relevant information in the blank spaces provided) in favour of the Purchaser or his nominee(s); Together with:
(a)
(i)
A Land Certificate (in paper or electronic format) containing no exclusion of indemnity in terms of Section 12(2) of the Act with all necessary links in title evidencing the Seller's exclusive ownership of the Property together with (i) a Form 12 Report brought down to a date not more than three working days prior to the Date of Entry and showing no entries adverse to the Seller's interest in the Property (the cost of the said Report being the Seller's liability); and (ii) such documents and evidence as the Keeper may require to enable the interest of the Purchaser to be registered in the Land Register as registered proprietor of the Property without exclusion of indemnity under Section 12(2).
(ii)
The Land Certificate to be exhibited by the Seller in respect of the Property will disclose no entry, deed or diligence prejudicial to the Purchaser's interest other than such as have been created by or against the Purchaser or have been disclosed to and accepted in writing by the Purchaser prior to the Date of Settlement.
(iii)
If an application for First Registration of the title to the Property is still being processed by the Keeper of the Land Register of Scotland, the Seller warrants (i) that no requisitions have been made by the Keeper but not implemented, and (ii) the Keeper has not indicated any concern with the application such as might result in any exclusion of indemnity or refusal to register.
(iv)
Without prejudice to the above, the Seller warrants that the Property is not affected by any entry in the Register of Community Interests in Land.
(v)
Notwithstanding any other term within the Missives, this condition 13(a) shall remain in full force and effect without limit of time and may be founded upon until implemented.
(b)
A validly executed Deed of Restriction in respect of any outstanding standard security affecting the Property in the form of the draft Deed of Restriction forming Part 5 of the Schedule (completed by the insertion of the relevant information in the blank spaces provided) together with duly completed Forms 2 & 4 and a cheque for registration dues of £[  ] in respect of registration thereof.
(c)
A Letter of Obligation granted by the Seller's Solicitors in the form of the draft Letter of Obligation forming Part 6 of the Schedule (completed by the insertion of the relevant information in the blank spaces provided (or as amended to comply with guidelines of the Law Society of Scotland and the professional indemnity insurers of the legal profession in Scotland which are in place at the time of grant)).
14.
INCORPORATED BODIES
If the Seller is a limited company or a limited liability partnership, then prior to the Date of Entry the Seller will exhibit searches in the Register of Charges and company file of the Seller brought down to a date not more than three working days prior to the Date of Entry which searches will confirm that there is no notice regarding the appointment of a receiver, administrator or liquidator, winding up, striking off or change of name affecting the Seller and the full names of the present directors and secretary of the Seller.  In the event of such searches disclosing any floating charge affecting the Property at the Date of Entry, there will be delivered a certificate of non-crystallisation of such floating charge granted by the charge holder, dated not more than three working days prior to the Date of Entry, confirming that no steps have been taken to crystallise such floating charge and releasing the Property from the floating charge.  Within three months after the Date of Settlement such searches against the Seller will be delivered or exhibited brought down to a date 22 days after the date of registration of the Disposition in favour of the Purchaser or his nominees or 36 days after the Date of Entry, whichever is the earlier, disclosing no entries prejudicial to the registration of the said Disposition.
15.
RISK
(a)
The Seller will maintain the Property in its present condition, fair wear and tear excepted, until the Date of Entry (subject to the Purchaser as the tenant in terms of the Lease having complied with the terms and conditions of the Lease and, in the event that it has not so complied, then it shall accept the Property in the condition in which it is left by the Purchaser insofar as falling within the Purchaser's control as tenant in terms of the tenant's repair obligations under the Lease).
(b)
The risk of damage to or destruction of the Property howsoever caused will remain with the Seller until the Date of Entry (subject to the Purchaser as tenant in terms of the Lease having complied with the terms and conditions of the Lease).
(c)
In the event of the Property being destroyed or materially damaged prior to the Date of Entry, either the Purchaser or the Seller shall have the right to rescind the Missives without penalty to the other, the Purchaser's right to rescind as aforesaid being subject to the Purchaser as tenant in terms of the Lease having complied with the terms and conditions of the Lease and provided that the damage or destruction is not caused by any act or omission by the Purchaser, provided that any party serves notice of rescission on the other prior to 10.00am on the Date of Entry.
16.
PROPERTY ENQUIRY CERTIFICATE
(a)
A Property Enquiry Certificate ("PEC") dated after the date of conclusion of the Missives but not earlier than three months prior to the Date of Entry will be exhibited at least five working days prior to the Date of Entry.  The PEC shall require to report on all matters required for the Purchaser's solicitors to comply with the current Edition of the CML Lenders' Handbook for Solicitors (Scotland).
(b)
If the PEC discloses any matter which is materially prejudicial to the Purchaser or the Property, the Purchaser shall be entitled to resile from the Missives and that without penalty to either party but only provided that (i) the Purchaser intimates his intention to exercise this right within four working days of receipt of the PEC; and (ii) such matters intimated as being prejudicial are not rectified or clarified to the Purchaser's satisfaction (acting reasonably) by the Date of Entry or within 6 weeks from the date of such intimation whichever is earlier.  The Purchaser's right to resile shall be his sole option in terms of the Missives.
(c)
For the avoidance of doubt, should the Property be sited within a Conservation Area; form part of or be a Listed Building; be subject to the Local Authority Windows Policy or an Article 4 Direction; or be affected by a Tree Preservation Order, this shall not be deemed to be a  prejudicial ground entitling the Purchaser to so resile.
17.
COAL AUTHORITY REPORT
No Coal Mining Report shall be obtained and exhibited by the Seller for the Property (other than any which may be included with the title deeds and itemised in Part 2 of this Schedule).  If the Coal Authority or similar statutory body recommends that a Coal Mining Report is obtained for the Property then the Purchaser will be held to have satisfied itself as to the position either from any Coal Mining Report included within the title deeds and itemised in Part 2 of the Schedule or from any updated Coal Mining Report obtained by the Purchaser , at its expense.
18.
OCCUPANCY RIGHTS
At settlement the Property will not be affected by any occupancy rights as defined in the Matrimonial Homes (Family Protection) (Scotland) Act 1981 as amended or the Civil Partnership Act 2004.
19.
SUPERSESSION OF MISSIVES
The Missives shall cease to be enforceable after a period of two years from the Date of Entry except insofar as (i) they are founded upon in any court proceedings which have commenced within the said period or (ii) this provision is excluded in terms of any other condition of the Missives.
20.
LIMITATION OF CLAIMS
Section 3 of the Contract (Scotland) Act 1997 will be qualified to the extent that any competent claim thereunder will not be available in respect of (i) matters disclosed to and accepted by the Purchaser prior to the Date of Entry or (ii) any item or claim amounting in value to less than £200.
21.
ENTIRE AGREEMENT
The Missives will constitute the entire agreement and understanding between the Purchaser and the Seller with respect to all matters to which they refer arid supersede and invalidate all other undertakings, representations, and warranties relating to the subject matter thereof which may have been made by the parties either orally or in writing prior to the date of conclusion of the Missives.  Each party warrants to the other that it has not relied on any such undertaking, representation or warranty in entering into the Missives.
PART 2
TITLE DEEDS FOR THE PROPERTY
[Include any Coal Mining report which the Seller may hold for the Property / the development of which the Property forms part]
[PART 3]
[PLAN]
PART 4
DRAFT DISPOSITION
WE, [Seller – design] (hereinafter referred to as the Seller) heritable proprietors of the subjects hereinafter disponed IN CONSIDERATION of the sum of [[
] (£[
]) STERLING] on which sum no Value Added Tax is payable of which sum we the Seller hereby acknowledges receipt paid by [Purchaser – design] HAVE SOLD and DO HEREBY DISPONE to and in favour of the said [Purchaser] and to their successors, assignees and disponees whomsoever ( hereinafter referred to as the Purchaser), heritably and irredeemably ALL and WHOLE (a) [insert description of the property] shown outlined in [ ] on the plan annexed and signed as relative hereto ( hereinafter referred to as the Plan) ;Together with (i) [specify any garage, carport, parking space, garden ground and outbuildings pertaining thereto] all as shown outlined in [ ] on the Plan (ii) all rights of access; (iii) all rights exclusive, common, mutual and others pertaining thereto and the parts, privileges and pertinents thereof, and ( iv) our whole right, title and interest, present and future, therein and thereto; and (b) a [  ] per cent pro indiviso share in the [ common parts- DEFINE];  Which subjects hereinbefore described form part and portion of ALL and WHOLE the subjects at [  ] being part and portion of the subjects registered in the Land Register of Scotland under Title Number [  ]; [No burdens section if part of a land registered title and no new title burdens being created at the point of sale];  WITH ENTRY and vacant  possession as at [
] notwithstanding the date hereof; And we grant warrandice:  IN WITNESS WHEREOF
PART 5
DRAFT DEED OF RESTRICTION
WE, [design lender / granter of Deed of Restriction] CONSIDERING that we have been requested to grant these presents have now agreed to do so DO HEREBY DISBURDEN of a standard security [for all sums due or to become due] by the [Seller] in our favour and registered in the Land Register of Scotland under Title Number [Seller's Title] on [date of registration of standard security being disburdened] ALL and WHOLE (a)[insert the definition of the Property] shown outlined in red on the plan ( annexed and signed as relative hereto ( hereinafter referred to as the " Plan"); Together with (i) [specify any garage, carport, parking space, garden ground and outbuildings pertaining thereto] all as shown outlined in [ ] on the Plan (ii) all rights of access; (iii) all rights exclusive, common, mutual and others pertaining thereto and the parts, privileges and pertinents thereof, and ( iv) our whole right, title and interest, present and future, therein and thereto; and (b) a [  ] per cent pro indiviso share in the [ common parts- DEFINE];  Which subjects hereinbefore described form part and portion of ALL and WHOLE the subjects at [  ] registered in the Land Register of Scotland under Title Number [  ]; IN WITNESS WHEREOF
PART 6
DRAFT LETTER OF OBLIGATION
[Purchasers' Solicitors address]
Dear Sirs
[
] (the Seller)
[
] (the Purchaser)
[
] (the Property)
With reference to the settlement of this transaction today, we hereby:
1.
undertake to clear the records of any deed, decree or diligence (other than such as may be created by, or against, the Purchaser) which may be recorded in the Personal Register or to which effect may be given in the Land Register in the period from [insert date of Form 12/13 Report] to fourteen days after today's date inclusive (or to the earlier date of registration of the Purchaser's interest in the Property) and which would cause the Keeper to make an entry on, or qualify his indemnity in, [the Title Sheet to be updated] [the Land Certificate to be issued] in respect of that interest; [and]
2.
confirm that, to the best of our knowledge and belief, as at today's date the answers to the questions numbered [1 to 10]/[1 to 11] in the draft Form [2]/[3] adjusted with you (in so far as these answers relate to the Seller or to the Seller's interest in the Property) are still correct]; [and]
[3.
on behalf of the Seller undertake to exhibit/deliver to you within three months of today's date a search in the Register of Charges and Company file of the Seller brought down to at least thirty six days after today's date disclosing no entry prejudicial to the Purchaser's interest].
Yours faithfully
……………………………………………………….
Annex 3 
Local Authority Nominee Missives

Dear Sirs
For the purposes of this offer:
The Date of Entry means [insert the date following the date of expiry of the Lease in terms of the notice to quit served by the Seller on the Purchaser as Tenant under the Lease] or such other date as may be mutually agreed in writing. [NOTE: The Members Agreement provides that the Local Authority Nominee must be given notice of this pre-emption right simultaneously with the notice of pre-emption being given to the tenant. This offer is conditional upon the Tenant not exercising its right – SEE PARA. 2 BELOW].
The Date of Settlement means the date on which the sale of the Property by the Seller to the Purchaser is completed in accordance with the remaining terms of this offer.
The Lease means the lease of the Property between the Purchaser and the current occupant of the Property dated
[     ] (and which is to be terminated prior to the Date of Entry).
Missives means the contract constituted by this offer and all duly executed letters following upon it.
Members Agreement means the minute of agreement between Scottish Futures Trust Investments Limited, [the Participating Local Authority – DESIGN], [the Developer – DESIGN] and the Seller in respect of inter alia the Property.
The Purchaser means [INSERT Local Authority Nominee in terms of paragraph 3.4 of Part 8 of the Schedule to the Members Agreement - ].
The Property means (a) £[             ] together with (i) [specify any garage, carport, parking space, garden ground and outbuildings pertaining thereto] [all as shown outlined in red on the plan in Part 3 of the Schedule annexed and executed as relative hereto (hereinafter referred to as "the Plan")]; (ii) all rights of access; and (iii) all rights exclusive, common, mutual and others pertaining thereto and the parts, privileges and pertinents thereof, being part and portion of the property registered in the Land Register of Scotland under Title Number; and (b) (a) a [     ] per cent pro indiviso share in the [common parts- DEFINE]; [     ].
The Price means [     ] POUNDS STERLING (£[     ]) exclusive of Value Added Tax (VAT)
The Seller means [the Development Vehicle LLP].
The Tenant means the tenant in terms of the Lease.
Interpretation
Except to the extent that the context or the express provisions of this offer otherwise requires, in this offer:
(i)
words importing any gender shall include all other genders;
(ii)
words importing the singular number only shall include the plural number and vice versa;
(iii)
where at any one time there are two or more persons included in the expression Purchaser or Seller obligations contained in this offer which are expressed to be made by the Purchaser [or the Seller] shall be binding jointly and severally on them and their respective executors and representatives whomsoever without the  necessity of discussing them in their order;
(iv)
words importing individuals include corporations and vice versa;
(v)
references to this offer or to any other document shall be construed as reference to this offer or to that other document as modified, amended, varied supplemented, assigned, novated or replaced from time to time;
(vi)
any reference to a Clause, Schedule or Part of the Schedule is to the relevant Clause, Schedule or Part of the Schedule of or to this offer;
(vii)
reference to any statute or statutory provision (including any subordinate legislation) includes any statute or statutory provision which amends, extends, consolidates or replaces the same, or which has been amended, extended, consolidated or replaced by the same, and shall include any orders, legislation, instruments or other subordinate legislation made under the relevant statute or statutory provision; and
(viii)
any phrase introduced by the words "including", "include", "in particular" or any similar expression shall be construed as illustrative only and shall not be construed as limiting the generality of any preceding words.
(ix)
Any intimation shall be in writing (which shall include, for avoidance of doubt, faxes or emails);
(x)
Where any intimation must be given within a specified period, time will be of the essence.
The Seller hereby offers to sell to the Purchaser the Property at the Price and upon the conditions contained in the Schedule of Conditions forming Part 1 of the Schedule annexed and executed as relative hereto (hereinafter referred to as the Schedule), and upon the following further conditions:
1.
[The Price will include the following additional items (if any): [specify any items].
2.
This offer and the Missives are essentially and suspensively conditional on the Seller intimating to the Purchaser in writing either one of the following events has occurred: (i) that the Tenant has not timeously accepted the offer to sell the Property  issued to it by the Seller to comprise notice of pre-emption right in accordance with Part 8 of the Schedule to the Member's Agreement;  or (ii) that the Tenant has accepted the said offer but has not timeously purified the suspensive condition set out in that offer.

2.1
Providing also that the Seller is obliged to intimate the foregoing where applicable to the Purchaser in writing within [5] working days after the earlier of (i) the Tenants' intimation to it of non- acceptance of the said offer; and (ii) the expiry of the 45 day period within which the Tenant is permitted in terms of the said offer to purify the said offer.
2.2
This offer and the Missives are also essentially and suspensively conditional upon the Purchaser intimating to the Seller in writing within the period from the date of receipt by the Purchaser of the intimation in writing by the Seller referred to in paragraph 2.1 above until the date falling 65 days after the date of this offer that the Purchaser is proceeding with the purchase of the Property in accordance with the remaining terms of this offer (excepting the terms of the said paragraph 2.1 and also paragraphs 2.3 and 2.4 below).

2.3
The foregoing suspensive conditions set out in paragraph 2.1 and 2.2 above shall be deemed to be purified on the respective dates of intimation. For the avoidance of doubt intimation/notification by fax to you shall be deemed to be a form of proper intimation and will be deemed to have been given on the working day that any fax transmission is sent.

2.4
In the event that the foregoing suspensive conditions set out in paragraph 2.1 and 2.2 above have not both been purified by the date falling 65 days after the date of this offer the Missives shall be held to be at an end without service of written notice by either party on the other to that effect, but without prejudice to any claims remaining due or pursuable by either party against the other in respect of any antecedent breach of the terms of the Missives.

This offer, unless previously withdrawn, is open for written acceptance reaching us no later than midnight on the date falling 14 days after the date of this offer and if not so accepted will be deemed to be withdrawn.
Yours faithfully
…………………………………………………..
This formal offer is signed for and on behalf of [          ]
by [          ]
in the presence of the following witness:
Witness Signature
…………………………………………………
Full Name

…………………………………………………
Witness Address
…………………………………………………
…………………………………………………
THIS IS THE SCHEDULE TO THE FOREGOING OFFER BY [THE DEVELOPMENT VEHICLE LLP] TO [THE PURCHASER]
PART 1
SCHEDULE OF CONDITIONS
1.
FIXTURES, FITTINGS AND CONTENTS
The Property is sold with:
(a)
all heritable fittings and fixtures; and
(b)
all items of whatever nature fixed or fitted to the Property the removal of which would materially damage the fabric or decoration of the Property.
2.
SPECIALIST REPORTS
(a)
Any guarantees in force at the Date of Entry in respect of treatments which have been carried out by the Seller to the Property (or to the larger subjects of which the Property forms part) for the eradication of timber infestation, dry rot, wet rot, rising damp or other such defects ("the Guarantees") will be exhibited on conclusion of the Missives and delivered at settlement.
(b)
If requested by the Purchaser, and insofar as necessary and competent, the Seller will use reasonable endeavours to take steps necessary to assign the Guarantees to the Purchaser at the Purchaser's expense.
3.
CENTRAL HEATING ETC.
The Seller gives no warranty that any systems or appliances of a working or mechanical nature (including without prejudice to the generality any central heating, water, drainage, electricity, gas and oil) forming part of the Property will be in working order as at the Date of Entry or, if later, the Date of Settlement and the Purchaser is held to have satisfied itself as to the condition thereof.
4.
STATUTORY NOTICES
(a)
Any Local Authority (or other public body) notices or orders calling for repairs or other works to the Property dated prior to or on the date of conclusion of the Missives (or any other work affecting the Property agreed to or authorised by the Seller outstanding at the Date of Entry) will be the responsibility of the Seller.  Liability under this condition will subsist until met and will not be avoided by the issue of a replacement notice or order.
(b)
The Seller confirms as far as it is aware, but no warranty is given as to the position, that it has not received written notification of, approved, entered into or authorised any scheme of common repairs or improvement affecting any larger building of which the Property forms part.  Where prior to the Date of Entry the Seller approves, enters into or authorises any such scheme or where any such scheme is instructed, the Seller shall remain liable for its share of the cost of such works. Details of any such scheme will be disclosed to the Purchaser prior to settlement.  The Seller undertakes not to enter into, approve or otherwise authorise any further such scheme prior to the Date of Entry without the consent of the Purchaser, which consent shall not be unreasonably withheld or delayed.
5.
PROPERTY MANAGEMENT AND FACTORS
Where the Property is part of a larger building or of a development, it is a condition that:
(a)
common charges will be apportioned between the Seller and the Purchaser as at the Date of Entry on an equitable basis;
(b)
evidence of any block insurance policy will be exhibited to the Purchaser prior to the Date of Entry; and
(c)
all other outgoings and charges payable in respect of the Property will be apportioned between the Seller and the Purchaser as at the Date of Entry.
6.
CONSTRUCTION / ALTERATION
If the Property has been erected or altered within 20 years prior to the Date of Entry then copies of the following documentation in respect of the original construction or any alteration, as the case may be, shall be exhibited before and delivered at the Date of Entry;  All necessary Listed Building Consents, Building Warrants (including stamped warrant drawings to the extent only that these are in the Seller's possession, it being accepted by the Purchaser that the Purchaser may require to inspect such drawings at the relevant local authority department of building control and thereby satisfy themselves) and Certificates of Completion (or, if applicable, Notices of Acceptance of Completion Certificate).
7.
TITLE DISPUTES
The Seller confirms that as far as it is aware, but no warranty is given as to the position, that there are no current disputes with neighbouring proprietors or occupiers or any other parties relating to access, title or common property.
8.
ACCESS
There is direct access to the Property from a road which has been adopted for maintenance by the Local Authority.
9.
BREACH OF CONTRACT BY THE SELLER
If at the Date of Entry the Seller does not give possession or otherwise fails to implement any material obligations due by the Seller in terms of the Missives then the Purchaser will be entitled (provided the Purchaser is in a position to settle the transaction on the Date of Entry) to claim damages for any reasonable loss incurred by the Purchaser arising from such failure.  In the event that the Seller's breach of contract continues for 14 days after the Date of Entry the Purchaser will be entitled to treat that breach as repudiation and to rescind the Missives on giving the Seller notice to that effect.  This condition (i) shall apply without prejudice to any other rights or remedies available to the Purchaser, and (ii) shall not apply in the event of the Seller's failure to settle being attributable to the fault of the Purchaser.
10.
BREACH OF CONTRACT BY THE PURCHASER
(a)
The Price will be paid in full on the due date by instantaneous bank transfer of cleared funds to the Seller's nominated bank account.
(b)
The Seller will not be obliged to give possession of the Property to the Purchaser except as against payment of the Price and any interest or losses due as aftermentioned.
(c)
If the Price is paid after the due date, whether in whole or in part, the Seller will be entitled to payment from the Purchaser, at the Seller's option, of one (but not both) of:
(i)
ordinary damages in respect of all proper and reasonable losses arising out of the late payment of the Price ; or
(ii)
interest on the amount of the Price outstanding at the Prescribed Rate from the due date until the date when payment is made.
(d)
If the Price  remains unpaid in whole or in part at any time more than one week after the due date, the Seller will be entitled to rescind the Missives, and to payment from the Purchaser, at the Seller's option of one (but not both) of:
(i)
ordinary damages in respect of all proper and reasonable losses arising out of the non payment of the Price and failure of the Missives; or
(ii)
liquidated damages, payable on the end date, calculated as the amount of interest which would have run on the amount of the Price  outstanding at the Prescribed Rate from the due date until the end date (under deduction of any amount by which the Price obtained by the Seller on a re-sale of the Property exceeds the Price).
(e)
In this clause:
(A)
The "due date" means whichever is the later of:
(i)
the Date of Entry; or
(ii)
the date on which payment of the Price was due having regard to the circumstances of the case including any entitlement to withhold payment owing to non-performance by the Seller.
(B)
The "end date" means whichever is the earlier of:
(i)
the date falling twelve months after the due date; and
(ii)
where the Property is re-sold following rescission, the date of entry under the Contract of re-sale,
(C)
Prescribed Rate means the rate of 4% per annum above The Royal Bank of Scotland plc base rate from time to time in force.
11.
NEW HOME WARRANTY SCHEMES
If the Property was constructed within ten years prior to the Date of Entry, there shall be delivered at settlement either (i) appropriate NHBC documentation [or such equivalent new home warranty documentation as provided by any alternative warranty provider as approved by and acceptable to the Council of Mortgage Lenders, in which event, the Seller warrants that no claims have been made or reported or are pending under the relevant warranty scheme]; or (ii) a Professional Consultants Certificate with other necessary information all in compliance with the current edition of the CML Lenders' Handbook for Solicitors (Scotland).
12.
TITLE CONDITIONS
Copies of the title deeds for the Property listed in Part 2 of this Schedule are annexed to and enclosed with this offer.  By its acceptance hereof the Purchaser will be held to have satisfied itself in full on the terms of these title deeds and the validity and marketability of the Seller's title to the Property and no further title documentation or information shall be provided by the Purchaser in respect of the Property or its title to the Property.
13.
SETTLEMENT/REGISTRATION OF TITLE
The Price will be payable on the Date of Entry in exchange for a validly executed disposition of the Property in the form of the draft disposition forming Part 4 of the Schedule (completed by the insertion of the relevant information in the blank spaces provided) in favour of the Purchaser or his nominee(s); Together with:
(a)
(i)
A Land Certificate (in paper or electronic format) containing no exclusion of indemnity in terms of Section 12(2) of the Act with all necessary links in title evidencing the Seller's exclusive ownership of the Property together with (i) a Form 12 Report brought down to a date not more than three working days prior to the Date of Entry and showing no entries adverse to the Seller's interest in the Property (the cost of the said Report being the Seller's liability); and (ii) such documents and evidence as the Keeper may require to enable the interest of the Purchaser to be registered in the Land Register as registered proprietor of the Property without exclusion of indemnity under Section 12(2).
(ii)
The Land Certificate to be exhibited by the Seller in respect of the Property will disclose no entry, deed or diligence prejudicial to the Purchaser's interest other than such as have been created by or against the Purchaser or have been disclosed to and accepted in writing by the Purchaser prior to the Date of Settlement.
(iii)
If an application for First Registration of the title to the Property is still being processed by the Keeper of the Land Register of Scotland, the Seller warrants (i) that no requisitions have been made by the Keeper but not implemented, and (ii) the Keeper has not indicated any concern with the application such as might result in any exclusion of indemnity or refusal to register.
(iv)
Without prejudice to the above, the Seller warrants that the Property is not affected by any entry in the Register of Community Interests in Land.
(v)
Notwithstanding any other term within the Missives, this condition 13(a) shall remain in full force and effect without limit of time and may be founded upon until implemented.
(b)
A validly executed Deed of Restriction in respect of any outstanding standard security affecting the Property in the form of the draft Deed of Restriction forming Part 5 of the Schedule (completed by the insertion of the relevant information in the blank spaces provided) together with duly completed Forms 2 & 4 and a cheque for registration dues of £ [ ] in respect of registration thereof.
(c)
A Letter of Obligation granted by the Seller's Solicitors in the form of the draft Letter of Obligation forming Part 6 of the Schedule (completed by the insertion of the relevant information in the blank spaces provided (or as amended to comply with guidelines of the Law Society of Scotland and the professional indemnity insurers of the legal profession in Scotland which are in place at the time of grant)).
14.
INCORPORATED BODIES
If the Seller is a limited company or a limited liability partnership, then prior to the Date of Entry the Seller will exhibit searches in the Register of Charges and company file of the Seller brought down to a date not more than three working days prior to the Date of Entry which searches will confirm that there is no notice regarding the appointment of a receiver, administrator or liquidator, winding up, striking off or change of name affecting the Seller and the full names of the present directors and secretary of the Seller.  In the event of such searches disclosing any floating charge affecting the Property at the Date of Entry, there will be delivered a certificate of non-crystallisation of such floating charge granted by the charge holder, dated not more than three working days prior to the Date of Entry, confirming that no steps have been taken to crystallise such floating charge and releasing the Property from the floating charge.  Within three months after the Date of Settlement such searches against the Seller will be delivered or exhibited brought down to a date 22 days after the date of registration of the Disposition in favour of the Purchaser or his nominees or 36 days after the Date of Entry, whichever is the earlier, disclosing no entries prejudicial to the registration of the said Disposition.
15.
RISK
(a)
The Seller will maintain the Property in its present condition, fair wear and tear excepted, until the Date of Entry
(b)
The risk of damage to or destruction of the Property howsoever caused will remain with the Seller until the Date of Entry
(c)
In the event of the Property being destroyed or materially damaged prior to the Date of Entry, either the Purchaser or the Seller shall have the right to rescind the Missives without penalty to the other provided that the damage or destruction is not caused by any act or omission by the Purchaser and  provided that any party serves notice of rescission on the other prior to 10.00am on the Date of Entry.
16.
PROPERTY ENQUIRY CERTIFICATE
(a)
A Property Enquiry Certificate ("PEC") dated after the date of conclusion of the Missives but not earlier than three months prior to the Date of Entry will be exhibited at least five working days prior to the Date of Entry.  The PEC shall require to report on all matters required for the Purchaser's solicitors to comply with the current Edition of the CML Lenders' Handbook for Solicitors (Scotland).
(b)
If the PEC discloses any matter which is materially prejudicial to the Purchaser or the Property, the Purchaser shall be entitled to resile from the Missives and that without penalty to either party but only provided that (i) the Purchaser intimates his intention to exercise this right within four working days of receipt of the PEC; and (ii) such matters intimated as being prejudicial are not rectified or clarified to the Purchaser's satisfaction (acting reasonably) by the Date of Entry or within 6 weeks from the date of such intimation whichever is earlier.  The Purchaser's right to resile shall be his sole option in terms of the Missives.
(c)
For the avoidance of doubt, should the Property be sited within a Conservation Area; form part of or be a Listed Building; be subject to the Local Authority Windows Policy or an Article 4 Direction; or be affected by a Tree Preservation Order, this shall not be deemed to be a  prejudicial ground entitling the Purchaser to so resile.
17.
COAL AUTHORITY REPORT
No Coal Mining Report shall be obtained and exhibited by the Seller for the Property (other than any which may be included with the title deeds and itemised in Part 2 of this Schedule).  If the Coal Authority or similar statutory body recommends that a Coal Mining Report is obtained for the Property then the Purchaser will be held to have satisfied itself as to the position either from any Coal Mining Report included within the title deeds and itemised in Part 2 of the Schedule or from any updated Coal Mining Report obtained by the Purchaser , at its expense.
18.
OCCUPANCY RIGHTS
At settlement the Property will not be affected by any occupancy rights as defined in the Matrimonial Homes (Family Protection) (Scotland) Act 1981 as amended or the Civil Partnership Act 2004.
19.
VALUE ADDED TAX
[VAT will be chargeable on the Price and the Purchaser will pay VAT to the Seller on the Date of Settlement in accordance with Clause 13 of this Part 1 of the Schedule to the Offer in exchange for a VAT invoice addressed to the Purchaser. A receipted VAT invoice will be delivered by the Seller to the Purchaser as soon as practicable following settlement  of this transaction].
20.
SUPERSESSION OF MISSIVES
The Missives shall cease to be enforceable after a period of two years from the Date of Entry except insofar as (i) they are founded upon in any court proceedings which have commenced within the said period or (ii) this provision is excluded in terms of any other condition of the Missives.
21.
LIMITATION OF CLAIMS
Section 3 of the Contract (Scotland) Act 1997 will be qualified to the extent that any competent claim thereunder will not be available in respect of (i) matters disclosed to and accepted by the Purchaser prior to the Date of Entry or (ii) any item or claim amounting in value to less than £200.
22.
ENTIRE AGREEMENT
The Missives will constitute the entire agreement and understanding between the Purchaser and the Seller with respect to all matters to which they refer arid supersede and invalidate all other undertakings, representations, and warranties relating to the subject matter thereof which may have been made by the parties either orally or in writing prior to the date of conclusion of the Missives.  Each party warrants to the other that it has not relied on any such undertaking, representation or warranty in entering into the Missives.
PART 2
TITLE DEEDS FOR THE PROPERTY
[Include any Coal Mining report which the Seller may hold for the Property / the development of which the Property forms part]
[PART 3]
[PLAN]
PART 4
DRAFT DISPOSITION
WE, [Seller – design] (hereinafter referred to as the Seller) heritable proprietors of the subjects hereinafter disponed IN CONSIDERATION of the sum of [[
] (£[
]) STERLING, which sum is exclusive of Value Added Tax, ] [and on which sum no Value Added Tax is payable] [ together with the sum of [  ] (£[  ]) Sterling in respect of Value Added Tax] of which sum we the Seller hereby acknowledges receipt paid by [Purchaser – design] HAVE SOLD and DO HEREBY DISPONE to and in favour of the said [Purchaser] and to their successors, assignees and disponees whomsoever ( hereinafter referred to as the Purchaser), heritably and irredeemably ALL and WHOLE (a) [insert description of the property] shown outlined in [ ] on the Plan ;Together with (i) [specify any garage, carport, parking space, garden ground and outbuildings pertaining thereto] all as shown outlined in [ ] on the Plan (ii) all rights of access; (iii) all rights exclusive, common, mutual and others pertaining thereto and the parts, privileges and pertinents thereof, and ( iv) our whole right, title and interest, present and future, therein and thereto; and (b) a [  ] per cent pro indiviso share in the [ common parts- DEFINE]; Which subjects hereinbefore described form part and portion of ALL and Whole the subjects at [  ] being part and portion of the subjects registered in the Land Register of Scotland under Title Number [  ]; [No burdens section if part of a land registered title and no new title burdens being created at the point of sale];  WITH ENTRY and vacant  possession as at [
] notwithstanding the date hereof; And we grant warrandice:  IN WITNESS WHEREOF
PART 5
DRAFT DEED OF RESTRICTION
WE, [design lender / granter of Deed of Restriction] CONSIDERING that we have been requested to grant these presents have now agreed to do so DO HEREBY DISBURDEN of a standard security [for all sums due or to become due] by the [Seller] in our favour and registered in the Land Register of Scotland under Title Number [Seller's Title] on [date of registration of standard security being disburdened] ALL and WHOLE (a) [insert the definition of the Property] shown outlined in red on the Plan; Together with a [  ] per cent pro indiviso share in the [common parts- DEFINE]; Together also with (i) [specify any garage, carport, parking space, garden ground and outbuildings pertaining thereto] all as shown outlined in [ ] on the Plan (ii) all rights of access; (iii) all rights exclusive, common, mutual and others pertaining thereto and the parts, privileges and pertinents thereof, and (iv) our whole right, title and interest, present and future, therein and thereto; and (b) a [  ] per cent pro indiviso share in the [common parts- DEFINE]; Which subjects hereinbefore described form part and portion of ALL and Whole the subjects at [  ] being part and portion of the subjects registered in the Land Register of Scotland under Title Number [  ]; IN WITNESS WHEREOF
PART 6
DRAFT LETTER OF OBLIGATION
[Purchasers' Solicitors address]
Dear Sirs
[
] (the Seller)
[
] (the Purchaser)
[
] (the Property)
With reference to the settlement of this transaction today, we hereby:
1.
undertake to clear the records of any deed, decree or diligence (other than such as may be created by, or against, the Purchaser) which may be recorded in the Personal Register or to which effect may be given in the Land Register in the period from [insert date of Form 12/13 Report] to fourteen days after today's date inclusive (or to the earlier date of registration of the Purchaser's interest in the Property) and which would cause the Keeper to make an entry on, or qualify his indemnity in, [the Title Sheet to be updated] [the Land Certificate to be issued] in respect of that interest; [and]
2.
confirm that, to the best of our knowledge and belief, as at today's date the answers to the questions numbered [1 to 10]/[1 to 11] in the draft Form [2]/[3] adjusted with you (in so far as these answers relate to the Seller or to the Seller's interest in the Property) are still correct]; [and]
[3.
on behalf of the Seller undertake to exhibit/deliver to you within three months of today's date a search in the Register of Charges and Company file of the Seller brought down to at least thirty six days after today's date disclosing no entry prejudicial to the Purchaser's interest].
Yours faithfully
……………………………………………………

Annex 4 
Third Party Exit Missives

Dear Sirs

[Seller's Name The Development Vehicle in terms of the Members Agreement]

[Purchaser's Name]

[Postal Address of Property]

On behalf of and as instructed by the Seller, we offer to sell the Property to the Purchaser on the following conditions:
1.
Definitions and Interpretation
1.1
In the Missives:
Completion means the Date of Entry or, if later, the date when the Completion Payment is paid and the purchase of the Property is completed in terms of the Missives;
Completion Payment means the Price subject to all adjustments provided for in the Missives (including all rent and other apportionments);
Conclusion Date means the date of conclusion of the Missives;
Date of Entry means [[  ] 20[  ]] [the first Working Day occurring
[  ] [days] [weeks] after the Conclusion Date] or such other date as the Purchaser and the Seller may agree in writing with specific reference to the Missives;
Disclosed Documents means the documents listed in Part 1 of the Schedule;
Disposition means the disposition of the Property in favour of the Purchaser in terms of the draft set out in Part [3] of the Schedule];
Fixed Plant means such plant and machinery ( within the meaning of the Capital Allowances Act 2001) as constitutes a fixture or fixtures and which is included in the sale of the Property
HMRC means HM Revenue & Customs;
Interest means interest on the sum in question at 4% per annum above the base rate from time to time of [  ] from the date that such sum is due for payment or, if there is no such date specified, the date of demand for such sum until such sum is paid;
Missives means the contract constituted by this offer and all duly executed letters following on it;
Moveables means the moveable items set out in Part [7] of the Schedule;
Plan means the [demonstrative] plan contained in Part [4] of the Schedule;
Price means [  ] POUNDS (£[  ]) Sterling exclusive of any VAT;
Property means ALL and WHOLE [(a)][  ] [shown edged red on the Plan]: Together with (i) the whole buildings and erections on it known as and forming
[  ], (ii) the Landlords' fixtures and fittings in and on it, and (iii) the whole rights, parts, privileges and pertinents, [and together also with [  ]], being the property [more particularly described in [the Disposition] [and disponed by [  ]] [registered in the Land Register of Scotland under Title Number [  ]] [ ; and (b) a [  ] per cent pro indiviso share in and to the [ COMMON PARTS – DEFINE. NOTE :THIS WILL ONLY APPLY WHERE THE WHOLE DEVELOPMENT IS NOT BEING SOLD TO THE PURCHASER IE. PARTS SOLD TO TENANTS];
Purchaser means [  ], incorporated under the Companies Acts (Registered Number [  ]) and having its Registered Office at
[  ];
Purchaser's Solicitors means [  ] (Ref: [  ]) or such other solicitors as the Purchaser may appoint in their place from time to time and who have been notified in writing to the Seller's Solicitors;
Schedule means the schedule annexed to this offer;
Seller means [  ], being a Limited Liability Partnership incorporated under the Limited Liability Partnership Act 2000 and having its Registered Office at [  ];
Seller's Bank Account means [Bank: [  ], Sort Code: [  ], Account Number: [  ], Account Name: [  ] or] such [other] UK clearing bank account as the Seller nominates (or the Seller's Solicitors on its behalf nominate) by written notice to that effect at least 3 Working Days prior to the Date of Entry;
Seller's Solicitors means [  ] (Ref: [  ]) or such other solicitors as the Seller may appoint in their place from time to time and who have been notified in writing to the Purchaser's Solicitors;
Title Deeds means the title deeds of the Property [listed in Part 2 of the Schedule];
VAT means value added tax as provided for in the VAT Act and any tax similar or equivalent to value added tax or performing a similar fiscal function;
VAT Act means the Value Added Tax Act 1994;
VAT Group means two or more bodies corporate registered as a group for VAT purposes under Section 43 of the VAT Act;
Working Day means any day on which clearing banks in Edinburgh and Glasgow and London are open for normal business.
1.2
In the Missives, unless otherwise specified or the context otherwise requires:
1.2.1
any reference to one gender includes all other genders;
1.2.2
words in the singular only include the plural and vice versa;
1.2.3
any reference to the whole is to be treated as including reference to any part of the whole;
1.2.4
any reference to a person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and words importing individuals include corporations and vice versa;
1.2.5
any reference to a Clause, Schedule or Part of the Schedule is to the relevant Clause, Schedule or Part of the Schedule of or to this offer;
1.2.6
any reference to a statute or statutory provision includes any subordinate legislation which is in force from time to time under that statute or statutory provision;
1.2.7
any reference to any statute, statutory provision or subordinate legislation is a reference to it as it is in force from time to time taking account of any amendment or re-enactment;
1.2.8
any phrase introduced by the words "including", "include", "in particular" or any similar expression is to be construed as illustrative only and is not to be construed as limiting the generality of any preceding words;
1.2.9
a document will be duly executed only if it is executed in such manner as meets the requirements of Section 3 of the Requirements of Writing (Scotland) Act 1995;
1.2.10
where at any one time there are two or more persons included in the expression Purchaser or Seller obligations contained in the Missives which are expressed to be made by the Purchaser and/or the Seller are binding jointly and severally on them and their respective executors and representatives whomsoever without the necessity of discussing them in their order;
1.2.11
any reference to funds being cleared means that the funds are immediately available for withdrawal from the holder's bank account;
1.2.12
any reference to "reasonable consent" means the prior written consent of the party in question, such consent not to be unreasonably withheld or delayed; and
1.2.13
where a Clause provides that Interest is payable and that the sum must be paid within a specified period, no Interest will accrue on the sum provided it is paid within that period.
1.3
The headings in the Missives are included for convenience only and are to be ignored in construing the Missives.
1.4
The Schedule forms part of the Missives.
2.
Price
2.1
Payment

The Completion Payment will be paid by the Purchaser on the Date of Entry by instantaneous bank transfer of cleared funds to the Seller's Bank Account in exchange for the Disposition and other items to be delivered by the Seller referred to in Clause [8].
2.2
[Apportionment

The Price will be apportioned as follows:
Property
[             ]
Moveables
[             ]].
2.3
Interest

If the Completion Payment (and any VAT which the Purchaser has agreed in terms of Clause 3 to pay to the Seller on the Date of Entry) or any part of it is not paid to the Seller on the Date of Entry then, notwithstanding consignation or that the Purchaser has not taken entry, the Purchaser will pay to the Seller Interest on the outstanding money.
2.4
Cancellation of Sale

If the Purchaser fails to pay the Completion Payment (and any VAT which the Purchaser has agreed in terms of Clause 3 to pay to the Seller on the Date of Entry) with Interest as set out in Clause 2.3 within [10] Working Days after the Date of Entry the Seller is entitled to rescind the Missives, to re-sell the Property to any third party and to claim damages from the Purchaser which may include:
2.4.1
all costs and expenses incurred in relation to the re-marketing of the Property and the re-sale of it;
2.4.2
any shortfall between:
(a)
the sale price received by the Seller on any such re-sale; and
(b)
the Price; and
2.4.3
financial losses including increased funding costs which the Seller would not have incurred had the Price been paid on the Date of Entry and interest which the Seller could have earned on the Price had it been paid on the Date of Entry.
If the Seller rescinds the Missives, no Interest will be due by the Purchaser in terms of Clause 2.3.
2.5
Receipt of Money

For the purposes of this Clause 2, money will not be deemed paid to the Seller until such time as same day credit on it is available to the holder of the Seller's Bank Account in accordance with normal banking procedure.
2.6
Suspension

The provisions of Clauses 2.3 and 2.4 will not apply for any period(s) of time during which the delay in payment by the Purchaser is due to any failure or breach by or on behalf of the Seller to implement its obligations or duties under the Missives on time.
3.
VAT
3.1
[OPTION 1 - VAT Exempt

3.1.1
The Seller confirms that the sale of the Property to the Purchaser will comprise an exempt supply for VAT purposes and undertakes that:
(a)
it has not exercised pursuant to the VAT Act, Schedule 10, paragraph 2 (or been treated pursuant to the VAT Act, Schedule 10, paragraph 21 as having exercised) an option to tax in respect of the Property and will not, prior to Completion, exercise (or be so treated as having exercised) such option to tax;
(b)
it is not, and will not at Completion be, a relevant associate (for the purposes of the VAT Act, Schedule 10, paragraph 2) of any person who has exercised, or been treated as having exercised, an option to tax in respect of the Property as mentioned in Clause (i); and
(c)
no part of the supply of the Property to the Purchaser will comprise a supply within any of sub-paragraphs (a) to (n) of the VAT Act, Schedule 9, Group 1, Item 1.
3.1.2
[VAT will be chargeable on that part of the Price apportioned to the Moveables and the Purchaser will pay VAT to the Seller on the Date of Entry in accordance with Clause 2.1 in exchange for a valid VAT invoice addressed to the Purchaser.]]
3.2
[OPTION 2 - TOGC relief does not apply and VAT is payable

3.2.1
VAT will be chargeable on the Price and the Purchaser will pay VAT to the Seller on the Date of Entry in accordance with Clause 2.1 in exchange for a valid VAT invoice addressed to the Purchaser.
3.2.2
[The Seller confirms to the Purchaser that:
(i)
[it (or the representative member of its VAT Group) is registered for VAT for the purposes of the VAT Act;
(ii)
either it or a person of which it is and will at Completion be a relevant associate (for the purposes of the VAT Act, Schedule 10, paragraph 2) has exercised pursuant to the VAT Act Schedule 10 paragraph 2 (or been treated pursuant to the VAT Act, Schedule 10, paragraph 21 as having exercised) an option to tax in respect of the Property and has duly notified that option to HMRC to the extent required in order to make it effective; and
(iii)
it (or such other person referred to in Clause 3.1.2(ii)) has not revoked, and will not revoke before Completion, its option and, where such option is treated as having been exercised as a result of a real estate election having been made, will not prior to Completion take any action, or omit to take any action, by virtue of which HMRC could revoke such real estate election.
The Seller [will exhibit evidence to the Purchaser, as soon as possible and in any event prior to Completion] [has exhibited evidence] of the matters stated in Clauses 3.1.2(i) and 3.1.2(ii), which will include, if received by the Seller (or such other person referred to in Clause 3.1.2(ii) prior to Completion, an acknowledgement by HMRC of notification of such option to tax or where the option to tax is treated as having been exercised in respect of the Property by virtue of the VAT Act Schedule 10 Paragraph 21 an acknowledgement by HMRC of the real estate election made.]]
3.2.3
[The Purchaser confirms to the Seller that:
(i)
[it (or the representative member of its VAT Group) is registered for VAT for the purposes of the VAT Act; and
(ii)
the supply of the Property to the Purchaser will comprise a supply within paragraph (a) of the VAT Act Schedule 9, Group 1, Item 1.
The Purchaser [will exhibit evidence to the Seller as soon as possible and in any event prior to Completion] [has exhibited evidence] of the matter stated in Clause 3.1.3(i).]]
3.3
[Capital Goods Scheme

The Seller confirms to the Purchaser that none of the assets to be transferred to the Purchaser in terms of the Missives is a capital item to which the Capital Goods Scheme (per Regulation 112 to 116 of the Value Added Tax Regulations 1995 as amended) applies or will apply in the period up to Completion other than those assets specified in Part [6] of the Schedule.]
4.
Entry and Apportionments
4.1
Entry

Entry to the Property will be given on the Date of Entry.
4.2
Apportionments

4.2.1
All outgoings for the Property (other than rates [and], insurance) will be apportioned as at Completion on an equitable basis.
4.2.2
Within 5 Working Days after Completion, the Seller or the Seller's Solicitors will advise the local authority of the change of ownership of the Property so that any apportionment of rates can be carried out by the local authority.
5.
Disclosed Documents
5.1
Subject to Clause[s 6 and [8]] the Purchaser is deemed to have examined the Disclosed Documents and accepts that it is purchasing the Property on the basis that it has satisfied itself on all matters disclosed in them and on the validity and marketability of the Seller's title to the Property.
5.2
Clause 5.1 will override any other provision of the Missives apparently to the contrary and any confirmation given by the Seller in the Missives is given subject to the Disclosed Documents whether or not that is expressly stated.
6.
[Documents to be Disclosed
6.1
To the extent it has not already done so, the Seller will exhibit to the Purchaser as soon as reasonably practicable after the Conclusion Date:
6.1.1
[the Title Deeds;]
6.1.2
[property enquiry certificate in respect of the Property which is dated not more than [sixty] days prior to the date of this offer;] and
6.1.3
[If required by the Law Society of Scotland mining search gazetteer a coal mining search from the Coal Authority in respect of the Property which is dated not more than ninety days prior to the date of this offer.]
6.2
The Purchaser will have [15] Working Days from receipt of each of the respective items referred to in Clause 6.1 to satisfy itself on their terms.
6.3
If any of the items referred to at Clauses 6.1.1, 6.1.2 or 6.1.3 disclose any matters materially prejudicial to the interest of the Purchaser the Purchaser will be entitled to resile from the Missives without penalty on delivery of written notice to that effect to the Seller's Solicitors within the [15] Working Days period, time being of the essence.  Failing such notice, the Purchaser is deemed to be satisfied as to the terms of the items referred to in Clause 6 and each of such items will become a Disclosed Document for the purposes of the Missives.]
7.
Title
7.1
Burdens

7.1.1
So far as the Seller is aware there are no servitudes, rights of way or similar rights affecting the Property other than as referred to in the Disclosed Documents.
7.1.2
The Property is sold with and under the real burdens, reservations, restrictions, servitudes, rights of way or similar rights, overriding interests, and other conditions affecting the Property whether specified or referred to in the Title Deeds or not.
7.2
Minerals

The minerals are included in the sale to the extent to which the Seller has any right to them.
7.3
Outstanding Disputes
During the period of the Seller's ownership of the Property, there have been no disputes which remain outstanding with neighbouring proprietors or third parties about items common to the Property and adjacent premises, access to or from the Property, the title to the Property or similar matters.
7.4
Community Interests

The Seller has not received any notices in terms of Section 37 of the Land Reform (Scotland) Act 2003 in respect of the Property.
7.5
Occupancy Rights

At completion the Property will not be affected by any occupancy rights as defined in the Matrimonial Homes (Family Protection) (Scotland) Act 1981 as amended or the Civil Partnerships Act 2004.
7.6
Land Register Requisitions

7.6.1
The Seller will deliver to the Purchaser, on demand from time to time and at its expense, such documents and evidence as the Keeper may require to enable the Keeper to:
(a)
issue a Land Certificate in name of the Purchaser and/or
(b)
update or create (as the case may be) the Title Sheet of the Property to disclose the Purchaser
in each case as the registered proprietor of the whole of the Property and, provided that the Disposition presented for registration within fourteen days after Completion, containing no exclusion of indemnity in terms of Section 12(2) of the Land Registration (Scotland) Act 1979.  Such documents will include (unless the Property comprises part only of a building) a plan or bounding description sufficient to enable the Property to be identified on the Ordnance Survey Map and evidence (such as a Form P16 Report) that the description of the Property in the Title Deeds is habile to include the whole of the occupied extent.
7.6.2
Provided that the Disposition is presented for registration within fourteen days after Completion, the Seller warrants that the Land Certificate to be issued to the Purchaser and/or the updated or newly created Title Sheet will disclose no entry, deed or diligence (including any notice of potential liability for costs registered under the Tenements (Scotland) Act 2004 or the Title Conditions (Scotland) Act 2003) prejudicial to the interest of the Purchaser other than such as are created by or against the Purchaser or have been disclosed to, and accepted in writing by, the Purchaser prior to Completion.
8.
Completion
8.1
At Completion, the Purchaser will:
pay the Completion Payment  [(and any VAT on the Price)] to the Seller in terms of Clause 2.1.
8.2
In exchange for the items referred to in Clause 8.1, at Completion the Seller will deliver to the Purchaser:
8.2.1
Disposition

the Disposition duly executed by the Seller.
8.2.2
Title Deeds

(a)
the Title Deeds; [and
(b)
all necessary links in title evidencing the Seller's exclusive ownership of the Property].
8.2.3
Disclosed Documents

the Disclosed Documents.
8.2.4
Property Searches

(a)
Form 12/13 Reports brought down to a date as near as practicable to Completion and showing no entries adverse to the Seller's interest in the Property
(b)
Search in the Register of Community Interests in Land brought down as near as practicable to Completion showing nothing prejudicial to the ability of the Seller validly to transfer title to the Property to the Purchaser
the cost of the Reports and Search being the responsibility of the Seller.
8.2.5
Charges Searches

Searches in the Register of Charges and Company File of the Seller (including a Search to identify the directors and the secretary of the Seller as at the date of signing the Disposition) from the date of its incorporation or the date of inception of the Register (whichever is the later) brought down:
(a)
as near as practicable to Completion; and
(b)
within 3 months following Completion, to a date at least thirty six days after Completion
in both cases disclosing no entry prejudicial to the Purchaser's [or its nominees] interest.
8.2.6
Letter of Obligation

a letter of obligation from the Seller's Solicitors in the appropriate form published by The Property Standardisation Group (www.psglegal.co.uk).
8.2.7
[VAT Invoice

a valid VAT invoice addressed to the Purchaser.]
8.2.8
[Discharge/Deed of Restriction

a discharge/deed of restriction duly executed by the heritable creditor in any standard security affecting the Property together with completed and signed application forms for recording/registration and payment for the correct amount of recording/ registration dues.]
8.2.9
[Letter of Consent and Non-crystallisation

a letter of consent and non-crystallisation in the holder's usual form (releasing the Property from charge or otherwise in terms that confer a valid title on the Purchaser subject to compliance with any time limit for registration of the Purchaser's title) in respect of the transaction envisaged by the Missives from each holder of a floating charge granted by the Seller.]
8.2.10
Other Documents

any other deeds and documents to be delivered to the Purchaser on or before Completion in terms of the Missives.
9.
Insurance
9.1
From the Conclusion Date until Completion, the Seller will keep the Property insured.  As soon as reasonably practicable after the Conclusion Date, the Seller will make available to the Purchaser written details of such insurances, if it has not already provided this information.
9.2
Immediately following the Conclusion Date, the Seller will use its reasonable endeavours to  have the Purchaser's interest in the Property (as purchaser, price unpaid) endorsed or noted on or otherwise (either specifically or generically) covered by its policies of insurance and will exhibit evidence to the Purchaser that it has done so.
9.3
The Seller will:
9.3.1
within 5 Working Days after Completion cancel such insurances (under reservation of all prior claims), and
9.3.2
provided that the insurance premiums have been paid in full by the Tenants in question, within 5 Working Days of receipt, refund to the relevant Tenants all repayments of premium due to them and exhibit evidence to the Purchaser of having done so.
10.
Damage or Destruction
10.1
Risk of damage to or destruction of the Property will not pass to the Purchaser until Completion.
10.2
If prior to Completion the Property sustains damage (whether insured or otherwise) which at common law would entitle a hypothetical tenant under a hypothetical lease of the Property to an abatement of rent of an amount exceeding 20% of the rent, either party will be entitled to resile from the Missives without penalty on delivery of written notice to that effect to the other's solicitors no later than midday on the date on which Completion is due to take place, time being of the essence.
10.3
If there is any dispute as to whether the Property has suffered such damage, the matter will be referred to the decision of an independent surveyor, who will act as an expert, appointed, failing agreement, by the Chairman of the RICS in Scotland on application by either party.  The independent surveyor's decision will be binding on the parties.  If the independent surveyor dies, delays or becomes unwilling or incapable of acting then either the Seller or the Purchaser may apply to the Chairman to discharge that independent surveyor and appoint a replacement.  The fees and expenses of the independent surveyor and the cost of appointment are payable by the Seller and the Purchaser in the proportions which the independent surveyor directs and if no direction is made, equally.
10.4
Subject to Clause 10.2 if the Property is damaged or destroyed by an insured risk prior to Completion, the Seller's responsibility to the Purchaser, at Completion, will be:
10.4.1
to pay to the Purchaser the insurance proceeds received by the Seller to the extent that they have not been spent on reinstatement; and
10.4.2
to assign its rights in respect of the insurance proceeds specified in Clause 10.4.1 to the Purchaser.
11.
Statutory Matters
11.1
Statute

[Subject to Clause 6,] the Purchaser is deemed to have satisfied itself on the application of all statute and statutory regulations and rules in so far as affecting or relating to the Property and, except as expressly provided for in the Missives, the Seller gives no warranties or assurances on such matters.
11.2
Statutory Repairs Notices

Any local authority statutory repairs notices (other than any notice or requirement of any Environmental Authority made pursuant to any Environmental Law (as such terms are defined in Clause [12])) affecting the Property which are issued prior to Completion will as between the Purchaser and the Seller be the responsibility of the Seller except to the extent that (i) they are instigated by or with the authority of the Purchaser Liability under this Clause will subsist until met and will not be avoided by the issue of a fresh notice.
11.3
Energy Performance Certificate

The Seller confirms that a valid current energy performance certificate (in terms of the Energy Performance of Buildings (Scotland) Regulations 2008) has been obtained for, and affixed to, the Property.
12.
Environmental
12.1
Definitions

In Clauses 11.2 and 12:
Environment means any and all organisms (including humans), ecosystems, natural or man-made buildings or structures, and the following media:
(a)
air (including air within buildings or structures, whether above or below ground)
(b)
water (including surface and ground water and water in wells, boreholes, pipes, sewers and drains); and
(c)
land (including surface land and sub-surface strata and any land under seabeds or rivers, wetlands or flood plains);
Environmental Authority means any person or legal entity (whether statutory or non-statutory or governmental or non-governmental) having regulatory authority under Environmental Law and/or any court of law or tribunal or any other judicial or quasi-judicial body;
Environmental Law means all laws, regulations, directives, statutes, subordinate legislation, rules of common law and generally all international, EU, national and local laws and all judgments, orders, instructions, decisions, guidance awards, codes of practice and other lawful statements of any Environmental Authority applying from time to time in relation to the Property in respect of pollution of or protection of the Environment or the production, processing, treatment, storage, transport or disposal of Hazardous Substances, in each case insofar as having the force of law;
Hazardous Substances means any natural or artificial substance (whether in solid or liquid form or in the form of a gas or vapour and whether alone or in combination with any other substance) capable of causing harm to the Environment and/or harm to the health of living organisms or other interference with the ecological systems of which they form part and/or harm to property and/or in the case of humans, offence caused to any sense;
12.2
Agreement as to Environmental Liabilities

The Seller and the Purchaser agree that:
12.2.1
if any notice or requirement of any Environmental Authority made pursuant to Environmental Law is served on or made of either of them in respect of the Property or any Hazardous Substances attributable to the Property, then, as between the Seller and the Purchaser, the sole responsibility for complying with such notice or requirement is to rest with the Purchaser to the exclusion of the Seller; and
12.2.2
if any Environmental Authority wishes to recover costs incurred by it in carrying out any investigation, assessment, monitoring, removal, remedial or risk mitigation works under Environmental Law in respect of the Property or any Hazardous Substances attributable to the Property from either or both of the Seller and the Purchaser then, as between the Seller and the Purchaser, the sole responsibility for the payment of such costs is to rest with the Purchaser to the exclusion of the Seller.
The agreements outlined under Clauses 12.2.1 and 12.2.2 are made with the intention that any Environmental Authority serving any notice or seeking to recover any costs should give effect to the agreements pursuant to the statutory guidance issued under Part IIA of the Environmental Protection Act 1990.
The Seller and the Purchaser agree that the appropriate Environmental Authority may be notified in writing of the provisions of Clause 12 if required to give effect to the agreements outlined under Clauses 12.2.1 and 12.2.2.
12.3
Sold with Information

12.3.1
The Purchaser acknowledges to the Seller that:
(a)
[it has carried out its own investigations of the Property for the purposes of ascertaining whether, and if so the extent to which, Hazardous Substances are present in, on, under or over the Property;]
(b)
such information [gathered through those investigations] is sufficient to make the Purchaser aware of the presence in, on, under or over the Property of any Hazardous Substances referred to in the reports;
(c)
it relies at its own risk on the contents of any report, plan and other written material and information either disclosed to it or orally communicated to it by or on behalf of the Seller both as to the condition of the Property and as to the nature and effect of any remedial works which may have been carried out [(including but not limited to the Report by [  ] dated [  ])] and no warranty is given or representation made by or on behalf of the Seller in this respect; and
(d)
it has satisfied itself as to the condition of the Property.
12.3.2
Both parties agree that:
(a)
[both the Purchaser and the Seller are [large commercial organisations] [public bodies]] [the Purchaser is a large commercial organisation and the Seller is a large public body] [the Seller is a large commercial organisation and the Purchaser is a large public body];
(b)
the Purchaser has been given permission and adequate opportunity to carry out its own investigations of the Property for the purpose of ascertaining whether, and if so the extent to which, Hazardous Substances are present in, on, under or over the Property;
(c)
the transfer of the Property pursuant to the Missives is an open market arm's length transaction; and
(d)
the Seller will not retain any interest in the Property or any rights to occupy or use the Property following Completion.
12.3.3
The acknowledgements in this Clause 12.3 are made in order to exclude the Seller from liability under Part IIA of the Environmental Protection Act 1990 so that the Seller is not an appropriate person, as defined therein.
12.4
Environmental Indemnity

The Purchaser will indemnify the Seller in respect of all and any actions, losses, damages, liabilities, charges, claims, costs and expenses which may be paid, incurred, suffered or sustained by the Seller arising (directly or indirectly) out of or in connection with the presence of any Hazardous Substances in, on or under the Property or migrating to or from the Property.
13.
[Moveables
The Moveables comprise all the moveable items owned by the Seller in connection with and located at the Property and will be included in the sale without further payment or other consideration.  They will be handed over to the Purchaser at Completion in their then current condition free from any hire purchase, lease or credit agreements, licences, reservations, retention of title or other encumbrances whatsoever.]
14.
[No Employees
14.1
As at the Conclusion Date and Completion, the Seller confirms that there are no persons to whom the provisions of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (Employment Regulations) will apply in relation to:
14.1.1
the sale of the Property and
14.1.2
the creation or cessation of any contractual relationship consequent to such sale
with the effect of such person's employment (or liability for it and its termination) being deemed to transfer to the Purchaser [or any contractor of the Purchaser] at Completion.
14.2
If it is asserted or found by a court or tribunal that the Employment Regulations apply in relation to any person (Employee), the Purchaser [or any of its contractors] may terminate the employment of the Employee within 10 Working Days, where it has not already terminated, and if the Purchaser complies with its obligations under this Clause 14 (where applicable), the Seller undertakes to keep the Purchaser [and/or its contractors] indemnified, on demand, against all costs, claims, liabilities and expenses (including reasonable legal expenses) of any nature arising out of the employment of the Employee prior to Completion or the termination of it (whether it is terminated by the Purchaser or any other person and whether before, on or after Completion).
14.3
[The Seller acknowledges and agrees that the Purchaser will grant an indemnity in favour of each and any of its contractors to the same extent that the Seller is undertaking to indemnify the Purchaser in terms of Clause 14 and agrees that in the event of a claim on any indemnity in terms of Clause 14 for loss incurred by the Purchaser, that loss will include the amount, if any, which the Purchaser has paid or is required to pay to any of its contractors by virtue of any indemnity granted by the Purchaser in accordance with the provisions of Clause 14.]]
15.
[Capital Allowances
15.1
[The Seller confirms that it has not claimed or permitted any claim and that it will not claim or permit any claim for any capital allowances in respect of the Fixed Plant contained within the Property.]
15.2
[The Purchaser will make an election with the Seller under Section 198 of the Capital Allowances Act 2001 in terms of the draft contained in Part [5] of the Schedule, in which case:
15.2.1
on Completion, the Seller and the Purchaser will sign in duplicate the election agreeing the value of Fixed Plant in accordance with the apportionment set out in the election, being the disposal value for the Fixed Plant required to be brought into account by the Seller and falling to be treated as expenditure incurred by the Purchaser on the provision of the Fixed Plant and the Seller confirms that the amount attributed to the Fixed Plant in the election is not in excess of the aggregate amount treated for the purposes of the Capital Allowances Act 2001 as having  been paid by the Seller for the Fixed Plant;
15.2.2
both the Seller and the Purchaser will submit the election to HMRC within the time limit prescribed by law and take all reasonable steps to procure that the value is accepted by HMRC.
15.2.3
the Seller and the Purchaser agree to reflect such value in their relevant tax computations and returns.]
15.3
The Seller will use reasonable endeavours to provide, or procure that its agents provide:
15.3.1
copies of all relevant information in its possession or that of its agents, and
15.3.2
such cooperation and assistance as the Purchaser may reasonably require
to enable the Purchaser to make and substantiate claims under the Capital Allowances Act 2001 in respect of the Property.
15.4
The Purchaser agrees that it will:
15.4.1
use the information provided pursuant to Clause 16.3 only for the stated purpose; and
15.4.2
not disclose, without the reasonable consent of the Seller, any such information which the Seller expressly provides on a confidential basis.
16.
Access
Access to the Property prior to the Date of Entry will be given to the Purchaser, its surveyors and other professional advisers [with machinery, plant and equipment] for all reasonable purposes (including examining the Property), provided that the Purchaser will ensure that in doing so they:
(a)
comply with the Seller's reasonable requirements, and
(b)
exercise reasonable restraint and make good all loss, injury and damage caused to the Property.]
17.
Formal Documentation
17.1
Formal Documentation Required

Neither the Seller nor the Purchaser will be bound by any acceptance of this offer or any other letter purporting to form part of the Missives or any amendment or variation of the Missives unless it is duly executed.
17.2
Complete Agreement

The Missives (including the annexations) will represent and express the full and complete agreement between the Seller and the Purchaser relating to the sale of the Property at the Conclusion Date and will supersede any previous agreements between the Seller and the Purchaser relating to it.  Neither the Seller nor the Purchaser has been induced to enter into the Missives on account of any prior warranties or representations.
18.
Supersession
The provisions of the Missives (other than Clauses [2.4, 7.6, 12, 14 and 16] which will remain in full force and effect until implemented) in so far as not implemented by the granting and delivery of the Disposition and others, will remain in full force and effect until:
the earlier of:
18.1
the date when such provisions have been implemented; and
18.2
[two years] after the Date of Entry except in so far as they are founded on in any court proceedings which have commenced within such [two year] period.
19.
Exclusion of Personal Liability
19.1
No personal liability will attach to the Purchaser's Solicitors by virtue of their entering into the Missives in their capacity as agents for the Purchaser.
19.2
No personal liability will attach to the Seller's Solicitors by virtue of their entering into the Missives in their capacity as agents for the Seller.
19.3
The Seller and the Purchaser will be solely liable to each other for compliance with, and fulfilment of, their respective obligations under the Missives.
20.
[Assignation
The Purchaser may not (whether at common law or otherwise):
(a)
assign, transfer, grant any security interest over, hold on trust or deal in any other manner with the benefit of the whole or any part of its interest in the Missives;
(b)
sub-contract any or all of its obligations under the Missives; nor
(c)
purport to do any of the foregoing.]
21.
Proper Law and Prorogation
The Missives and the rights and obligations of the Seller and the Purchaser will be governed by and construed in accordance with the law of Scotland and the Seller and the Purchaser will be deemed to have agreed to submit to the non-exclusive jurisdiction of the Scottish courts.
22.
Time Limit
This offer, if not previously withdrawn, will fall unless a binding written acceptance has been received by us by 5pm on [             ] 20[  ].
Yours faithfully
	................................................................
	Witness Signature:
..................................................

	
	Witness Name:
..................................................

	
	Witness Address:
..................................................

..................................................


This is the Schedule referred to in the foregoing offer by            (on behalf of

          ) to            (on behalf of           ) in respect of           
Part 1
Disclosed Documents
1.
Title Deeds
2.
Property enquiry certificate(s) dated           
3.
[Note: complete to include
•
coal mining searches
•
planning and building warrant documents
•
VAT documents
•
construction documents (appointments, building contract, collateral warranties, Health & Safety File etc)
•
details of any servitudes, rights of way or similar rights other than as disclosed in the Title Deeds
•
other searches or documents]
Part 2
Title Deeds
Part 3
Disposition
Part 4
Plan
Part 5
Capital Allowances Election
1.
The parties to the Joint Election
	The Seller
	

	whose registered office is situated at
	

	Tax Reference
	

	The Purchaser
	

	whose registered office is situated at
	

	Tax Reference
	


2.
The Property to be Acquired
	Address
	

	Registered under Title Number
	


3.
The Interest Acquired
The interest in land to which this election relates and which has been acquired by the Purchaser is the heritable interest in the Property.
4.
The Joint Election
The Seller and the Purchaser jointly elect, pursuant to the provisions of Section 198 of the Capital Allowances Act 2001, that the amount which, for all purposes of Part 2 of the Capital Allowances Act 2001, is to be taken as the portion of the sale price of the interest specified above which falls to be treated as expenditure incurred by the Purchaser on the provision of plant and machinery fixtures is £[  ], which amount shall be further apportioned as follows:
Insert either Table A or Table B.  Table C is optional and may be used with either Table A or Table B
[Table A

Table A should be used where the Seller's expenditure on fixtures which are integral features is allocated in full either to the special rate class pool (i.e. where the expenditure was incurred on or after 1 April 2008) or to the main plant and machinery pool, but not split between the two pools.]
	plant and machinery fixtures which are integral features (within the meaning of section 33A(5) of the Capital Allowances Act 2001)
	£     

	plant and machinery fixtures which are not integral features
	£     


[Table B
Table B should be used where part of the Seller's expenditure on fixtures which are integral features is allocated to the special rate pool and part is allocated to the main plant and machinery pool.]
	plant and machinery fixtures which are integral features (within the meaning of section 33A(5) of the Capital Allowances Act 2001), the expenditure on which forms part of the Seller's main pool
	£[             ]

	plant and machinery fixtures which are integral features, the expenditure on which forms part of the Seller's special rate class pool
	£[             ]

	plant and machinery fixtures which are not integral features
	£[             ]


[
A list of the fixtures and the amount to be apportioned to them is as follows:
[Table C
Table C should be used where a list of fixtures is available.]
	Item
	10% Special Rate Pool
	20% Main Pool

	Heating and Ventilation installation
	
	

	Hot water installation
	
	

	Electrical switchgear
	
	

	Emergency lighting
	
	

	Fire alarms
	
	

	Electrical and goods lift installation
	
	

	External lighting
	
	

	Passenger and goods lift installation
	
	

	Escalators
	
	

	Trade and information signs
	
	

	Mechanical door closers
	
	

	Carpets
	
	

	Door mats
	
	

	Furniture and fittings
	
	

	Sanitary equipment
	
	

	Total
	
	


The operative date for capital allowances purposes in accordance with the Capital Allowances Act 2001 s.572(4) is [Insert date of Completion or, if earlier, time when possession of Property is given].
	Signed…………………………………………………
	Signed………………………………………………..

	Name
……………………………………………….
For and on behalf of the Seller
	Name
………………………………………………
For and on behalf of the Purchaser


Part 6
Capital Goods Scheme
Part 7
Moveables

]








� As per the Financial Model, 1.4% of the Purchase Price is assumed to be covered by the Facility Amount. 


� Since the 1 April 2008, there has been a differentiation between expenditure on fixtures which are not integral features (which forms part of the main rate pool and qualifies for  a writing down allowance of 20%) and expenditure on fixtures which are integral features (which forms part of a special rate pool and qualifies for  a writing down allowance of 10%).  However, any expenditure that (i) was incurred before 1 April 2008, (ii) was within the main pool and (iii) related to fixtures which are integral features, will stay in the main pool and attract the main rate of capital allowances.  Either Table A or Table B should be completed depending on the type of plant and machinery fixtures being transferred and when they were acquired.


� Note that a number of the following items describe systems or installations which may be comprised of more than one plant and machinery fixture. If in those cases some of the fixtures are integral features and others are not, it will be necessary to make a separate apportionment in the table between the expenditure allocated to fixtures which are integral features and the expenditure allocated to fixtures which are not. In such cases a further apportionment may need to be made of the expenditure allocated to integral features if the Seller's expenditure on integral features has been allocated in part to its main pool and in part to its special rate class pool (by way of example, see guidance in relation to Table A and Table B above).





