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MANAGEMENT AND MAINTENANCE AGREEMENT

AMONG:

(1) SCOTTISH FUTURES TRUST INVESTMENTS LIMITED (Registered Number SC381388), whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF (SFT);

and

(2) THE PARTICIPATING LOCAL AUTHORITY specified in Part 1 of the Schedule, being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business as so specified (the Local Authority);

and

(3) THE DEVELOPMENT VEHICLE specified in Part 1 of the Schedule, being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000, whose registered office is so specified (the Development Vehicle);

and

(4) THE DEVELOPER specified in Part 1 of the Schedule, being incorporated under the Companies Acts, whose registered office is so specified (the Developer).

BACKGROUND:

A. SFT has developed together with Scottish Ministers, and is arranging the delivery of, the NHT Initiative.

B. The Developer has entered into a Take Out Agreement with SFT and the Development Vehicle under which it agrees to carry out the Development for the Development Vehicle.

C. The Development Vehicle is a partnership between SFT, the Local Authority and the Developer.

D. On completion of a Phase, the Development Vehicle is to purchase that Phase from the Developer.  The Units will then be available for letting at an Intermediate Rent on a short assured tenancy basis.  The Developer will procure the management and maintenance of the Units in each completed Phase.

E. The Local Authority has an interest in the letting, management and maintenance of the Units.

F. Accordingly, SFT, the Local Authority, the Development Vehicle and the Developer have agreed as now provided in this Agreement.

AGREEMENT:

1. Definitions and Interpretation

Definitions

In this Agreement (including the background section above), unless expressly stated to the contrary or the context otherwise requires, the following words and expressions shall have the following meanings:

Accredited Organisation means an organisation:

a) that is registered as an agent with the Local Authority in compliance with the requirements of the Antisocial Behaviour etc (Scotland) Act 2004 (as amended) and is either (i) accredited by Landlord Accreditation Scotland; or (ii) a member of an equivalent letting agent or landlord accreditation scheme; or

b) which the Development Vehicle reasonably considers to have a suitable track record in providing, and the ability to provide, the Services to the appropriate standard to tenants and to properties the same as or similar to the Units;

Agreement means this Management and Maintenance Agreement (including the Schedule);
Approved Tenancy Deposit Scheme means a tenancy deposit scheme that has been approved by The Scottish Ministers by virtue of section 122 of the Housing (Scotland) Act 2006;
Bank has the meaning given in the Members Agreement;

Broad Rental Market Area means an area as defined in Paragraph 4 of Schedule 3B to the Rent Officers (Housing Benefit Functions) (Scotland) Order 1997 (SI 1997/1995) as amended by the Rent Officers (Housing Benefit Functions) Amendment (No.2) Order 2008 (SI 2008/3156);
Business Day means any day which is not a Saturday, a Sunday or a bank or public holiday in Scotland;

Calculation Date means 1 April 2014 and 1 April in each following year;

Common Parts has the meaning given in the Take Out Agreement;

Consents means all approvals, consents, permissions, licences, certificates and authorisations (whether statutory or otherwise) which are necessary for the provision of the Services and the safe and legal occupation by the tenants of the Units;

Date of Practical Completion has the meaning given in the Take Out Agreement;

Defaulting Party means a party (a) in respect of which an Event of Default has occurred; and (b) which has a written notice served on it pursuant to Clause 6.1;

Development has the meaning given in the Take Out Agreement and includes the details set out in Part 2 of the Schedule;

Effective Date means the last date of execution of this Agreement;

Event of Default means any of the events specified in paragraph 1 of Part 6 of the Schedule;

Expiry Date means the earlier of (a) the tenth anniversary of the last Settlement Date to occur; and (b) the date all of the Units are sold pursuant to a Unit Disposal;

Good Industry Practice means the exercise of the degree of skill, diligence, prudence, foresight and practice which would reasonably and ordinarily be expected from a skilled and experienced person engaged in the same type of undertaking or providing the same type of service under the same or similar circumstances;

Guarantor means The Scottish Ministers, in terms of the Scotland Act 1998;

Insurance Fee means the fee calculated pursuant to paragraph 2 of Part 5 of the Schedule;

Insured Risks means fire, storm, tempest, lightning, explosion, flood, earthquake, impact, aircraft and other aerial devices and articles dropped from them, riot, civil commotion and malicious damage, acts of terrorism, bursting or overflowing of water tanks, apparatus or pipes and impact and such other risks as the Developer and the Development Vehicle reasonably require;

Intermediate Rent means, in relation to each property size in each Broad Rental Market Area, a rent for the Period which is no more than (a) the level which is based on the figure provided in the month of January immediately prior to the commencement of the Period by Rent Service Scotland as being the fiftieth percentile point of market rent levels for the property size in question in that Broad Rental Market Area, based on the data collated in respect of the previous year or (b) any other such rental level as may be considered reasonable for the property size in question in that Broad Rental Market Area which is higher than (a), provided such higher level has previously been agreed by the Guarantor and the Local Authority in writing; 
Invitation to Tender means the document so entitled dated as specified in Part 2 of the Schedule;
M&M Fee means the fee calculated pursuant to paragraph 1 of Part 5 of the Schedule;

Maintenance Services means the maintenance services specified in Part 4 of the Schedule;

Management Services means the management services specified in Part 3 of the Schedule;

Managing Agent means an Accredited Organisation;

Members Agreement means the document of that name among SFT, the Local Authority, the Developer and the Development Vehicle as varied and amended from time to time;

Monitoring Form means the form entitled "National Housing Trust - Monitoring Form" to be provided by the Scottish Government;
NHT Initiative means the delivery of housing for Intermediate Rent in areas where there is demand for affordable housing;

Non Defaulting Party means:

a) the Developer; or
b) the Development Vehicle; or

c) SFT and the Local Authority together,

provided such party (or parties) is not a Defaulting Party (or Parties);

Operating Account means the bank account nominated by the Development Vehicle from time to time;

Period means the period beginning on 1st April in any given year and ending on the following 31 March;

Phase has the meaning given in the Take Out Agreement;

Practically Complete or Practical Completion has the meaning given in the Take Out Agreement;

Programme of Planned Maintenance means the programme of maintenance for the Development to be prepared by the Developer pursuant to paragraph 2.4 of the Part 4 of the Schedule as such programme may be updated from time to time;

Quarter means the period (a) from the first Service Commencement Date to the first Quarter Day falling after such date; and (b) from but not including the previous Quarter Day to and including the next Quarter Day (or the Expiry Date or termination date as the case may be);

Quarter Day means each of 31 March, 30 June, 30 September and 31 December;

Quarterly Report means the report to be prepared by the Developer pursuant to Clause 3.5;

Rectification Programme has the meaning given in paragraph 4.3 of Part 6 of the Schedule;
Regulations means the Tenancy Deposit Schemes (Scotland) Regulations 2011;

Remediable Event of Default means an event or circumstance listed in paragraph 1(a), 1(c), 1(e), 1(f) or 1(h) of Part 6 of the Schedule;

Repairing Standard has the meaning given in the Housing (Scotland) Act 2006;

Rent Service Scotland means the service of that name operated by the Guarantor, or any successor which undertakes similar functions including, in particular, gathering market evidence on private sector rents;
Schedule means the Schedule (comprising twelve (12) Parts) attached to this Agreement;

Scheme Administrator means the person or body who may administer an Approved Tenancy Deposit Scheme;

Scottish Core Standards for Accredited Landlords means the set of standards so entitled and published by Landlord Accreditation Scotland from time to time;

Service Commencement Date means, in respect of a Phase, the date specified as such in the relevant Service Commencement Notice (which must be no later than 90 days before the expected Date of Practical Completion);

Service Commencement Notice means a notice issued by the Developer substantially in the form of Part 8 of the Schedule;

Services means the Management Services and the Maintenance Services;

Settlement Date has the meaning given in the Take Out Agreement;

Site means the site(s) specified in Part 2 of the Schedule;

Take Out Agreement means the document with that name among, the Local Authority, SFT, the Development Vehicle and the Developer as varied and amended from time to time;

Target Tenant Group means [       ]
;

Tenancy Agreement means a short assured tenancy agreement substantially in the form of Part 9 of the Schedule;
Tenant Saving Scheme means the tenant saving scheme specified in Part 12 of the Schedule; 

Unit means each unit of housing in the Development constructed on the Site and purchased by the Development Vehicle in terms of the Take Out Agreement;

Unit Disposal has the meaning given in the Members Agreement; and

Unit Disposal Programme has the meaning given in the Members Agreement.

Interpretation

In this Agreement, except where the context otherwise requires:

1.1.1 all references to Clauses, Paragraphs and to the Schedule (and Parts thereof) are references to Clauses, Paragraphs of and the Schedule (and Parts thereof) to this Agreement;

1.1.2 words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;

1.1.3 any reference to any statutory provision or enactment of any kind having the force of law includes a reference to that provision as from time to time amended, extended or re-enacted;

1.1.4 all references to agreements, documents, or other instruments include a reference to the same as amended or supplemented or restated from time to time by all the parties;

1.1.5 all references to any party include a reference to their successors and permitted assignees;

1.1.6 the expression party means each or any of the parties from time to time to this Agreement, so long as they remain a party;

1.1.7 the expression indexed means that an amount is multiplied by:
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where (a) CPI1 is the value of CPI most recently published prior to the Calculation Date; and (b) CPI2 is the value of CPI for the month falling 12 months prior to the month to which CPI1 relates; and (c) CPI is the UK Consumer Prices Index or, if this is not published or changes materially, such other published index of retail prices as SFT may select, acting reasonably and indexation shall be construed accordingly;

1.1.8 reference to the commencement of the Development or of a Phase is to the Effective Date (as defined in the Take Out Agreement), and reference to the completion of the Development or of a Phase is to its Settlement Date (as defined in the Take Out Agreement);

1.1.9 the expressions house or housing include a reference to any flat or apartment and any related garden or other ground;

1.1.10 any undertaking by any of the parties not to do any act or thing shall, so far as it is within the power of that party, be deemed to include an undertaking to use reasonable endeavours (taking into account the extent of any control or influence it may have) not to allow or permit the doing of that thing;

1.1.11 any notice, instruction, notification, direction, request, consent or approval contemplated herein shall be made or given in writing;

1.1.12 the headings to the Clauses are inserted for convenience only and do not affect the interpretation of this Agreement; and any words or expressions defined in the Schedule have the same meaning where used in any other part of this Agreement;

1.1.13 where the words include(s) or including are used they are illustrative and shall not limit the scope of the words preceding them; and 
1.1.14 for the avoidance of doubt, nothing herein contained or implied or done in terms of this Agreement shall prejudice or affect the powers, rights, duties and obligations of the Local Authority or its statutory successors as local authority, Planning Authority, Building Control Authority, Roads Authority or similar such authority under or by virtue of any public or local Act, order, statutory instrument, regulation or byelaw or relieve the other party or parties to this Agreement of the necessity of obtaining from the Local Authority or its statutory successors in said capacity all consents, permissions, warrants or approvals as may be requisite under or by virtue of any such public or local Act or others.
2. Term

This Agreement will come into effect on the Effective Date and will terminate on the earlier of the Expiry Date and the date of termination of this Agreement pursuant to Clause 6.2 or 6.3.

3. Services

3.1 The Developer shall issue a Service Commencement Notice in relation to each Phase no later than 5 Business Days prior to the proposed Service Commencement Date.

3.2 With effect from the applicable Service Commencement Date, the Developer shall provide and/or shall procure the provision of the Management Services by a Managing Agent (appointed by the Developer) in accordance with Part 7 of the Schedule.  Where the Developer provides the Management Services itself, the Developer must be an Accredited Organisation.

3.3 With effect from the applicable Settlement Date, the Developer shall provide and/or shall procure the provision of the Maintenance Services by a Managing Agent (appointed by the Developer) in accordance with Part 7 of the Schedule.  Where the Developer provides the Maintenance Services itself, the Developer must be an Accredited Organisation.

3.4 The Developer shall:

3.4.1 consult with the Development Vehicle prior to the appointment of any Managing Agent (where the proposed Managing Agent is the party specified as such in the Developer's response to the Invitation to Tender, no such consultation shall be required); and

3.4.2 ensure that any such appointment can be terminated if the appointee ceases to be an Accredited Organisation.

3.5 The Developer shall prepare a report in writing detailing the Developer's performance of the Services during each Quarter.  Such report shall be provided to the Development Vehicle not less than ten (10) Business Days after each Quarter Date, and shall include the information set out in Part 10 of the Schedule in respect of the Quarter ending on such Quarter Date.

4. Rights of Access

With effect from the applicable Settlement Date, the Development Vehicle grants the Developer and its Managing Agent a right of access (pedestrian and vehicular, including for construction vehicles) to enter the Phase for the purposes of carrying out its obligations under this Agreement, connecting services, construction of those Phases which are not yet Practically Complete and discharging its obligations under Clause 9.2 and/or Clause 9.6 of the Take Out Agreement.  In the event of any damage being caused to the Site as a result of the Developer taking entry under this Clause the Developer will be responsible for making good all damage caused to the reasonable satisfaction of the Development Vehicle.

5. M&M Fee and Insurance Fee

5.1 Part 5 of the Schedule shall apply in relation to the calculation and payment of the M&M Fee and the Insurance Fee.

5.2 The Developer shall be liable for any costs and charges incurred in relation to the factoring of each Phase.  The Developer shall not charge a tenant of a Unit any sum which relates to the factoring of any Phase or part of a Phase.

5.3 The Developer shall promptly pay all fees, costs and charges required to be paid in relation to the provision of the Services and required for the proper performance by it of its obligations under this Agreement.  The Developer shall be liable for payments in respect of burdens, servitudes and/or wayleaves relating to the Site.

6. Default and Termination

6.1 At any time after an Event of Default occurs, a Non Defaulting Party shall have the right to serve written notice on the party which is in default, copied to the other parties, specifying the Event of Default.

6.2 If the Event of Default is a Remediable Event of Default relating to the circumstances set out in paragraph 1(a), 1(c), 1(e) or 1(f) of Part 6 of the Schedule, the Defaulting Party shall have 10 Business Days from the date of the notice referred to in Clause 6.1 to remedy the Event of Default, failing which the Non Defaulting Party who served the notice on the Defaulting Party pursuant to Clause 6.1 shall have the right to terminate this Agreement upon service of a further written notice upon the Defaulting Party (copied to the other parties) provided that the Event of Default subsists at the date of such notice.  Provided that, if an Event of Default relating to paragraph 1(c) of Part 6 of the Schedule occurs, as part of the remedy the Developer shall pay to the Development Vehicle an amount equivalent to all rental income and/or deposit which has been misappropriated, together with any costs incurred by the Development Vehicle in investigating same and any interest which should have accrued on such amounts had they not been misappropriated.

6.3 If the Event of Default is not a Remediable Event of Default, this Agreement will terminate 10 Business Days after the date of the notice referred to in Clause 6.1 save where Clause 6.6 applies.

6.4 An Event of Default listed in paragraph 1(c), Part 61(d), 1(e), 1(f), 1(g) or 1(h) of Part 6 of the Schedule shall only be capable of occurring in respect of the Developer.

6.5 Within 10 Business Days of the date of termination or expiry of this Agreement, the Developer shall deliver to the Development Vehicle all documents (or complete and accurate copies thereof), records, books, data and/or information in its possession, custody or power relating to the Services.

6.6 Without prejudice to Clauses 6.9 and 6.10 below, if an Event of Default listed in paragraph 1(c), 1(e) 1(f) or 1(h) of Part 6 of the Schedule occurs the Developer shall have the right to replace the Managing Agent provided the Developer complies with Clauses 6.7 and 6.8 below.

6.7 Where the Developer wishes to exercise its right to replace the Managing Agent, following an Event of Default listed in paragraph 1(c), 1(e) 1(f) or 1(h) of Part 6 of the Schedule, the Developer shall within five (5) Business Days of the date of the notice referred to in Clause 6.1, notify the other parties in writing of its intention to exercise such right (a Replacement Notice) and shall promptly enter into a contract with a replacement Managing Agent.  This Agreement shall terminate on the date falling sixty (60) days after the date of the Replacement Notice if the Developer has not entered into a contract with a replacement Managing Agent prior to such date.

6.8 The Developer may exercise the right referred to in Clause 6.6 not more than twice.

6.9 If the Event of Default relates to the circumstances set out in paragraph 1(h) of Part 6 of the Schedule, the Developer shall, as soon as practicable, issue notices to the tenant in accordance with paragraph 16.1 of Part 9 of the Schedule. If the Event of Default is not remedied, by removal of the tenant from the Unit, within six (6) months of the date of the notice to remedy the Event of Default, the Non Defaulting Party who served the notice on the Defaulting Party pursuant to Clause 6.1 shall have the right to terminate this Agreement upon service of a further written notice upon the Defaulting Party (copied to the other parties) provided that the Event of Default subsists at the date of such a notice.

6.10 Where the Defaulting Party is the Developer and an assignation in security has been constituted pursuant to paragraph 6.2 of Part 11 of the Schedule, Clauses 6.2 and 6.3 shall be subject to the terms of acknowledgement of such assignation to the extent such acknowledgement complies with paragraphs 6.2.1 and 6.2.2 of Part 11 of the Schedule.

7. Standard Provisions

The provisions set out in Part 11 of the Schedule shall apply to this Agreement and the acts of the parties acting under it.

8. Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties submit to the irrevocable and exclusive jurisdiction of the Scottish courts.
IN WITNESS WHEREOF this Agreement consisting of this and the preceding ten (10) pages, together with the Schedule annexed, is executed as follows:

Signed for and on behalf of Scottish Futures Trust Investments Limited by
……………………………………………… Director/Authorised Signatory

……………………………………………… Full Name

at

on the [  ] day of [Insert Month] 20[  ]
in the presence of:

Witness

………………………………………………………….

Name

………………………………………………………….

Address
………………………………………………………….

………………………………………………………….

Signed for and on behalf of [Insert Name of Council] by
………………………………………………

……………………………………………… Full Name

Proper Officer, at

on the [  ] day of [Insert Month] 20[  ]
in the presence of:

Witness

………………………………………………………….

Name

………………………………………………………….

Address
………………………………………………………….

………………………………………………………….
Signed for and on behalf of [Insert name of LLP] by

……………………………………………… Director/Authorised Signatory of SFT/ the Local Authority/ the Developer as member

……………………………………………… Full Name

at

on the [  ] day of [Insert Month] 20[  ]
in the presence of:

Witness

………………………………………………………….

Name

………………………………………………………….

Address
………………………………………………………….

………………………………………………………….
Signed for and on behalf of [Insert name of Developer] by
Director/Authorised Signatory 
………………………………………………

Full Name 
………………………………………………

at

on the [  ] day of [Insert Month] 20[  ]
in the presence of:

Witness

………………………………………………………….

Name

………………………………………………………….

Address
………………………………………………………….

………………………………………………………….
This is the Schedule in [12] Parts referred to in the foregoing Management and Maintenance Agreement between Scottish Futures Trust Investments Limited, the Local Authority, the Development Vehicle and the Developer dated [  ] 20[  ]
Part 1 
The Development Vehicle

[  ] LLP
Registered number: 
[  ];

Registered office: 
[  ];

Address for Notices: 
[  ].

THE DEVELOPER
[  ] Limited
Registered number: 
[  ];

Registered office: 
[  ];

Address for Notices: 
[  ].

THE LOCAL AUTHORITY
[  ] Council
Principal place of business:
[  ];

Address for Notices: 
[  ].

Part 2 
Development Details

Invitation to Tender:
[  ];
Site
:
[  ];
Sub-Contracting Arrangements:
[  ];
Other:
[  ].
Part 3 
Management Services

1. GENERAL OBLIGATIONS
1.1 
The Developer shall on behalf of the Development Vehicle, apply for the Development Vehicle's registration as a landlord with the Local Authority (in terms of Part 8 of the Antisocial Behaviour etc (Scotland) Act 2004).  The Developer shall ensure such registration is renewed as necessary.  The Developer shall pay all fees (at its own cost) associated with registration in terms of such Act (including principal fees and property fees and fees for renewing the same).

1.2 All written or oral communication with tenants, prospective tenants or former tenants by the Developer must be courteous, accurate and in plain English.

1.3 The Developer must respond to enquiries or complaints from tenants within five Business Days of receipt of the enquiry or complaint, save where the tenant's enquiry or complaint relates to an emergency repair, an urgent repair, or a routine repair, in which case the provisions of paragraph 2.7 of Part 4 of the Schedule shall apply.

1.4 The Developer shall ensure that an adequate written complaints procedure in line with the requirements of the Scottish Core Standards for Accredited Landlords or another equivalent accreditation scheme is in place.  The complaints procedure must set out the processes and timescales for dealing with complaints and what the tenant can do if their complaint is not resolved to their satisfaction.  The Developer must ensure that tenants are informed of these procedures.  The Developer must also keep a record of all complaints received and their outcomes.

1.5 In addition to the formal complaints procedure, the Developer must be open to feedback from tenants. The Developer shall take measures to improve its service following any reasonable feedback, suggestions or complaints from tenants.

1.6 The Local Authority shall provide written confirmation of the figure given by the Guarantor as the 50th percentile point of market rent levels for each property size in the Broad Rental Market Area to the Developer by 31 January in each year.  

2. PRIOR TO OCCUPATION BY A TENANT
2.1 The Developer shall allocate the Units to prospective tenants who (a) on or around the date the Tenancy Agreement is entered into, fall within the Target Tenant Group; (b) provide references (if required) which are acceptable to the Developer (acting reasonably) and (c) provide the appropriate deposit.

2.2 The Developer shall carry out appropriate marketing of the Units to the Target Tenant Group in time for tenants to move in as soon as each Unit is ready for occupation (subject always to paragraphs 2.14, 2.14A and 2.15 of this Part 3 of the Schedule and to paragraph 3.1.2 of Part 8 of the Schedule to the Members Agreement).  All marketing activity must be legal, truthful and in plain English.  Depending on the Target Tenant Group, appropriate marketing should include more than one of the following (using the NHT brand and the Local Authority's brand): information provided on website(s), the use of advertising media (radio, newspaper or appropriate letting websites), advertising boards at or near the location of the Phase, the provision of leaflets or other materials or working with the Local Authority or others to carry out mailings to households on the Local Authority's housing list (if applicable) or housing lists of other social landlords in the relevant area.

2.3 The Developer shall liaise with the Local Authority, in considering targeted marketing to encourage households from equalities groups to consider entering into a Tenancy Agreement where such households fall within the Target Tenant Group.

2.4 The Developer shall provide the opportunity for prospective tenants to view Units which are available for let.  Where prospective tenants wish to view Units available for let, the Developer shall make arrangements with the prospective tenant and accompany them on viewings of such Unit.

2.5 The Developer shall explain the terms of the Tenancy Agreement to prospective tenants in advance of the tenant signing a Tenancy Agreement.

2.6 The Developer shall ensure tenants are given appropriate contact details to enable them to get in touch with the Developer (or if the Developer sub contracts the Services to a Managing Agent, the Managing Agent) for example in relation to queries about rent or their tenancy, routine repairs, urgent repairs or emergency repairs (including those which are out of hours).

2.7 As part of explaining the terms of the Tenancy Agreement, the Developer shall ensure that the minimum length of tenancy (six months) is explained to prospective tenants, the process by which the tenancy can be extended at the end of that period and the process the tenant should go through if they wish to move out.  The Developer shall explain to prospective tenants that the Units will be sold at any time after five years from the date of purchase of the Unit by the Development Vehicle. The Developer shall explain to prospective tenants that should they become tenants, if they do not wish or are not able to purchase the Unit they are occupying at that time, they will have to move out and find their own alternative accommodation after that period.

2.8 The tenant shall not be charged an administration fee in connection with them entering into the Tenancy Agreement or for the collection or checking of references.

2.9 The Developer shall collect a deposit from each tenant in advance of signing their Tenancy Agreement, issue a receipt for the deposit to the tenant and explain to them the terms under which their deposit may be withheld or partially withheld and the arrangements and timescales for returning a deposit to the tenant when they either move out or exercise their option to purchase the relevant Unit.  The Developer shall comply with the obligations placed on landlords by the Regulations and any other legislation relating to the tenancy deposits (including as to the amount of deposit, participation in any tenancy deposit scheme, safeguarding and/or return of deposits and provision of information in relation to deposits by tenants).

2.10 The Developer (or the Managing Agent) shall pay the deposit received from each tenant to the Scheme Administrator of an Approved Tenancy Deposit Scheme within 2 Business Days following receipt of such deposit from the tenant.
2.11 The Developer shall carry out an inventory of white goods, floor coverings, blinds and/or curtains provided and take photos of the Unit and the Common Parts before the tenant moves in.  The Developer shall provide a copy of the inventory to the tenant at the start date of the Tenancy Agreement.  The Developer shall amend the inventory to reflect any reasonable comments made by the tenant and notified to the Developer within seven days after the start of the relevant tenancy.

2.12 The Developer shall use reasonable endeavours to ensure that a Monitoring Form is completed by each new tenant.  The Developer shall complete those parts of the Monitoring Form relating to property information (address, rent level and property type) and shall return the Monitoring Form to the Scottish Government (at an address to be provided) within 14 days of each new Tenancy Agreement being entered into.

2.13 Prior to any prospective tenant signing a Tenancy Agreement, the Developer shall ensure that the prospective tenant provides photo identification (such as a passport or driving licence) and, where appropriate, proof of their current address in order that the Developer can verify the prospective tenant's identity.  The Developer shall retain a photocopy of any identification and proof of address provided for as long as the tenant remains living in the Unit as a tenant.

2.14 The Developer shall ensure that in advance of each tenant moving into a Unit a Tenancy Agreement is properly executed by both the tenant and the Developer (who will have been given a power of attorney by the Development Vehicle, as set out in clause 3.8 of the Members Agreement).  Subject to paragraph 2.14A below, the rent from [1 April 20[  ]] will be £[(]
 per Unit per [month]/[week], indexed annually thereafter on the Calculation Date save that the monthly rent charged to a tenant shall not exceed the fiftieth percentile point of market rent levels for that property size (as calculated in accordance with the process set out in the definition of Intermediate Rent and expressed as an annual figure), divided by twelve. If the rent charged to a tenant is equivalent to the fiftieth percentile point of market rent levels for that property size, and, for the following year, there is a decrease in such figure, the rent charged to the tenant shall mirror such decrease (as calculated on an annual basis).  Any subsequent increases in rent charged shall follow indexation, provided that the rent shall not exceed the fiftieth percentile point of market rent levels for that property size (as calculated in accordance with the process set out in the definition of Intermediate Rent) save where paragraph 2.14A applies.

2.14A
SFT and the Local Authority may, at their discretion, agree to a rent in excess of the amount calculated in accordance with paragraph 2.14 above, being charged, if any other rental level is considered reasonable for the property size in question, in that Broad Rental Market Area.  The Developer acknowledges and agrees that the consent of the Guarantor (which can be withheld at the Guarantor's absolute discretion) is required for SFT and the Local Authority to agree to any such higher rent being charged.
2.15 The Developer shall complete and shall ensure that a tenant is given notice pursuant to Section 32 of the Housing (Scotland) Act 1988 (an AT5 notice) to confirm that the tenancy is a short assured tenancy at the same time as the Tenancy Agreement is entered into.

2.16 
On or before the start of a tenancy, the Developer shall provide each tenant with written information about the effect of Chapter 4 of the Housing (Scotland) Act 2006 in relation to the tenancy.

2.17 The Developer shall use all reasonable endeavours to procure that at the time of entering into the Tenancy Agreement, the tenant completes a direct debit form so that the rent for the Unit can be paid directly into the Development Vehicle's Operating Account.  The Developer shall procure that such direct debits are completed (on behalf of the tenant and the Development Vehicle) to the bank's satisfaction.

2.18 The Developer shall keep a set of keys for each Unit for use in the event that entry is required to carry out repairs, inspect such Unit and/or in an emergency.  The Developer should not enter the Unit without giving the tenant notice in accordance with the Tenancy Agreement unless in an emergency.

3. DURING THE LETTING PERIOD
3.1 The Developer shall ensure that rent is collected from all tenants at intervals no less frequent than monthly in advance. Where appropriate, the Developer may agree with tenants that rent is due and payable at more frequent intervals, such as weekly in advance, as long as the overall annual rent paid by the tenant remains unchanged.  Where rent is paid weekly, the Developer must ensure that the tenant is issued with a rent book.

3.2 The Developer shall work to minimise rent arrears by informing tenants promptly when they get into rent arrears.  The Developer will maintain close contact with any tenants who get into arrears, and endeavour to agree arrangements for payment.  In these circumstances, the Developer should ensure that the tenant is provided with contact details for independent agencies providing advice in these circumstances (such as Citizens Advice Bureau, the National Debtline or the Consumer Credit Counselling Service).

3.3 The Developer shall ensure that all rental income received by the Developer and/or the Managing Agent is paid into the Development Vehicle's Operating Account on the day upon which such rental income is received, failing which the Developer shall pay such rental income into the Development Vehicle's Operating Account on the next Business Day.

3.4 The Developer shall provide tenants with at least one month's notice prior to any increase or decrease in rent.  The Developer shall not increase or decrease the rent other than pursuant to paragraphs 2.14 and 2.14A.  The Developer shall also provide tenants with a breakdown detailing how any increase or decrease in rent has been calculated.

3.5 Where the Developer (or the Development Vehicle) intends to raise proceedings for possession of a Unit the Developer shall notify the Local Authority of the proposed date of termination of the Tenancy Agreement, the name of the tenant and the address of the Unit.

3.6 The Developer shall monitor any issues regarding antisocial behaviour or vandalism on the Development, either by tenants, tenants' visitors or others and take action wherever needed to deal with such behaviour or vandalism.

3.7 Where a tenant is due to vacate a Unit the Developer shall ensure that the tenant is given reasonable notice before any prospective tenants view the Unit.

3.8 Where a tenant requests that the Developer issues consent to permit the tenant to alter the Unit  in terms of the Tenancy Agreement, the Developer shall not (save to the extent that the alterations requested are done so in terms of the Equality Act 2010 or the Housing (Scotland) Act 2006) consent to such alterations if the cost of maintaining the Unit will be increased as a result of such alterations, or if the capital value of the Unit and/or the Development will be reduced as result of such alterations.

4. WHEN TENANTS MOVE OUT/AT THE POINT OF SALE OF THE UNIT
4.1 The Developer shall ensure tenants are kept informed and are notified as far in advance as possible of when the Unit they are renting is likely to be sold.  The Developer shall ensure that in planning sales, any disruption to tenants is minimised wherever possible.

4.2 The Developer will issue a valid notice to quit to tenants at least ninety (90) days in advance of the date the tenant is required to move out (and/or the tenancy is to end).  The Developer shall complete and shall serve a valid notice pursuant to Section 33 of the Housing (Scotland) Act 1988 on the tenant and/or a valid notice pursuant to Section 19 of the Housing (Scotland) Act 1988, as the case may be.

4.3 The Developer will direct tenants who have been issued with notice to quit (save where the tenant has been issued with notice to quit and is purchasing the Unit) to contact the Local Authority for information on other affordable housing schemes available in the area.

4.4 Where necessary, the Developer shall complete and shall serve a valid notice (pursuant to Section 19 of the Housing (Scotland) Act 1988) of intention to raise proceedings for possession (an AT6 form) on any tenant who declines to move out or where a tenant is to be evicted e.g. due to rent arrears, antisocial behaviour or other breaches of the Tenancy Agreement or where the Developer has reason to believe that the tenant will not move out voluntarily.

4.5 The Developer shall, having regard to the timescales within which any notice served pursuant to paragraph 4.4 remains valid and the grounds specified in the notice, act promptly and provide all information and documents necessary for the Development Vehicle to seek and progress a Court Order for possession.

4.6 If required, the Developer shall liaise with the members of the Development Vehicle to seek a Court Order for possession of the relevant Unit and to secure possession where a tenant refuses to leave.  In such circumstances, the Development Vehicle will be responsible for any court fees or legal costs which may be incurred, but the Developer shall carry out work in relation to administration and preparation of background evidence at its own cost.

4.7 The Developer shall carry out an inventory of white goods, floor coverings, blinds and/or curtains provided and take photos of the Unit as soon as possible once the tenant moves out.  The Developer shall allow the tenant to attend whilst the inventory is being taken (if they wish) and shall provide the tenant with a copy of the inventory.

4.8 The Developer shall comply with: 
4.8.1 the provisions of the Regulations in respect of the landlord's obligation to make an application to the Scheme Administrator of the Approved Tenancy Deposit Scheme in which the deposit is held for repayment of any deposit paid by the tenant on, or as soon as is reasonably practicable after, the end of the Tenancy Agreement; and

4.8.2 the remaining provisions of the Regulations in respect of repayment at the end of the Tenancy Agreement of any deposit paid by the tenant.  
4.9 Where in the Developer's reasonable opinion the deposit (or part of the deposit) should be repaid to the landlord at the end of the Tenancy Agreement, the Developer shall notify the tenant in writing of the reasons for the Developer requesting the Scheme Administrator of the Approved Tenancy Deposit Scheme in which the deposit is held to repay some or all of the deposit to the landlord.  No deposit (or part of a deposit) should be withheld due to reasonable wear and tear.  To the extent that any deposit is repaid to the landlord the amount repaid to the landlord must reflect only the actual cost to the Developer of making good any damage (minus depreciation for fair wear and tear where white goods, floor coverings, blinds and/or curtains need to be repaired or replaced), or where cleaning is required or any rent arrears due.

4.10 The Developer shall, where a deposit is to be fully or partially repaid to the landlord due to rent arrears, pay such deposit funds into the Development Vehicle's Operating Account pursuant to paragraph 3.3.

4.11 Where in terms of the Tenancy Agreement the landlord is entitled to repayment of the deposit or part of the deposit due to the requirement to make good any damage to the white goods, floor coverings, blinds and/or curtains, and/or the Unit or cleaning beyond that of reasonable wear and tear or due to other reasons which will lead to costs to the Developer, the Developer shall be entitled to repayment of the deposit or part of the deposit (as the case may be) from the Scheme Administrator and the Developer shall apply the same to fund the costs of making good any damage, cleaning, and/or replacement or other maintenance of the relevant Unit.

4.12 The Developer shall as soon as reasonably practicable following a decision to sell a Unit in terms of the relevant Unit Disposal Programme provide information to those tenants who are interested in purchasing the Unit they are renting about the terms for exercising their option to purchase, and explain to them any responsibilities they will acquire when they purchase the Unit (e.g. in relation to paying factoring bills and responsibility for repairs and maintenance of the Unit). The Developer shall ensure that prospective purchasers, who are tenants, should be asked to seek independent legal advice and encouraged to seek independent financial advice.

Part 4 
Maintenance Services

1. PRIOR TO OCCUPATION BY A TENANT
1.1 The Developer shall ensure the Unit is in a suitable condition for letting including being furnished with suitable and adequate white goods, floor coverings, blinds and/or curtains.  In addition, in advance of letting or re-letting of a Unit, the Developer shall ensure that such Unit meets the requirements of the Repairing Standard.

2. DURING THE LETTING PERIOD
2.1 The Developer shall ensure the Units and the Common Parts meet the requirements of the Repairing Standard during the period of any Tenancy Agreement.

2.2 The Developer shall carry out regular inspections (such inspections to be at least once a year) of each Unit and the Common Parts to ensure such Unit and the Common Parts are safe, secure and meet the requirements of the Repairing Standard and to check where routine maintenance may be required.  The Developer shall give each tenant affected at least 48 hours notice that access will be required to a Unit and the Common Parts before each inspection.

2.3 The Developer shall maintain all areas of garden ground and all stairs and communal areas in flatted properties in a clean and tidy condition.

2.4 Each year, the Developer shall prepare a programme detailing all maintenance scheduled to be carried out in relation to each Unit and the Common Parts.  The Developer shall include all routine maintenance identified as a result of an inspection carried out pursuant to paragraph 2.2 above in such programme.

2.5 The Developer shall carry out all maintenance included in the Programme of Planned Maintenance at the times shown in such programme, save to the extent that any maintenance included in the Programme of Planned Maintenance has been carried out as an emergency repair prior to the date shown in the Programme of Planned Maintenance relative to such maintenance and/or repair.

2.6 Where a tenant notifies the Developer (or the Managing Agent) or the Developer (or the Managing Agent) becomes aware through an inspection or other means that a repair is required to a Unit and/or the Common Parts, such repair must be completed within the time scale specified for the type of repair, being either emergency repairs, urgent repairs or routine repairs set out paragraph 2.7.

Emergency Repairs

These are repairs where the defect could be a serious risk to health and safety or could lead to serious structural damage to the Unit and/or Common Parts.  The Units and/or Common Parts must be made safe or have relevant services restored within 4 hours of the Developer (or the Managing Agent) being notified or becoming aware of the defect or need for repair (save where the ability to make safe or have relevant services restored is not within the control of the Developer (or the Managing Agent)).  Where further work is required after the Unit and/or Common Parts has been made safe or services restored, the Developer shall carry this out as soon as possible and within the timescales below for urgent or routine repairs, depending on which category the outstanding repair falls within (examples of emergency repairs: gas leaks; burst pipes; no lighting; no power; no water supply; loss or partial loss of gas supply; no heating; unsafe power or lighting socket or electrical fitting; unsecured external door; broken windows; toilet not flushing (if only toilet in Unit));

Urgent Repairs

These are repairs which are less serious than emergency repairs, but where the repair needs to be carried out and completed quickly due to the tenant being unable to use key services or appliances.  The Developer shall carry out and complete urgent repairs within three Business Days of being notified or becoming aware of the defect or need for repair.  Where an appliance or a service cannot be fully repaired within this timescale, the Developer must provide a reasonable temporary alternative and shall ensure that the full repairs are carried out and completed as quickly as possible thereafter.  (Examples of urgent repairs: partial loss of water supply; blocked sink, bath or basin; toilet not flushing (if more than one toilet in Unit); no hot water; partial loss of electrical supply; leaks from water or heating pipes, tank, or cisterns; unsafe flooring or stair treads); and
Routine Repairs

These are reactive repairs which (a) cannot be delayed until the repair is due to be carried out at the time set out in the Programme of Planned Maintenance or which have not been included in the Programme of Planned Maintenance; (b) repairs which are not serious; and (c) do not threaten health and safety. The Developer shall carry out and complete routine repairs within a maximum of 15 Business Days of the Developer being notified or becoming aware of the defect or need for repair.

2.7 The Developer shall ensure that all maintenance work is carried out, using good quality materials and that those carrying out the work comply with all relevant health and safety legislation.  If a repair has not been carried out and/or completed to satisfactory standards, the Developer shall ensure that the repair is redone as quickly as possible, within the relevant timescales set out (having regard to type of repair).
2.8 The Developer shall:

2.8.1 ensure that an annual gas safety certificate is obtained for each Unit from a Gas Safe registered engineer;

2.8.2 ensure that a full electrical check of electrical wiring circuits and the mains board of each Unit  is carried out at least every five years by a suitably qualified electrician; and

2.8.3 arrange that a qualified electrician or qualified person holding the appropriate Portable Appliance Certificate completes an annual, portable electrical appliances safety test (PAT) for the white goods in the Unit owned by the Development Vehicle.

2.9 The Developer shall perform, discharge and comply with the landlord's obligations and shall be entitled to exercise any of the landlord's rights (on behalf of the Development Vehicle) set out in the Tenancy Agreement.

Part 5 
M&M Fee and Insurance Fee Calculation & Payment

1. CALCULATION OF THE M&M FEE
1.1 The Development Vehicle will pay an M&M Fee to the Developer for the performance of the Services in the period from the Settlement Date until the Expiry Date.

1.2 The M&M Fee will be payable monthly in respect of each period of one calendar month, except that

(a) the first payment will relate to the shorter period from the Settlement Date until the end of the month in which such date falls; and
(b) the last payment will relate to the shorter period from the beginning of a month until the Expiry Date which falls in that month, 
each such period being a payment period.

1.3 The M&M Fee will be payable for each Unit in respect of which the Services are provided.  Initially, the M&M Fee will be [     ] per Unit per month (exclusive of value added tax) from and including the Settlement Date, pro-rated on a daily basis for any payment period of less than a month.

1.4 The amount per Unit per month specified in paragraph 1.3 shall be indexed annually on the Calculation Date. The Development Vehicle will from time to time promptly calculate the amount of each increase and notify the Developer accordingly.

2. CALCULATION OF THE INSURANCE FEE
2.1 The Development Vehicle will pay the Insurance Fee to the Developer in respect of the Developer complying with its obligations in paragraph 2 of Part 7 of the Schedule.

2.2 The Insurance Fee will be payable monthly in respect of each period of one calendar month except that:

(a) the first payment will relate to the shorter period from the Settlement Date until the end of the month in which such date falls; and
(b) the last payment will relate to the shorter period from the beginning of a month until the Expiry Date which falls in that month:
2.3 The Insurance Fee will be payable in respect of each Unit owned by the Development Vehicle during the relevant payment period.  Initially, the Insurance Fee will be £[14.58] per Unit per month (exclusive of value added tax and inclusive of insurance premium tax) from and including the Settlement Date, pro-rated on a daily basis for any payment period of less than a month.

2.4 The amount per Unit specified in paragraph 2.3 shall be indexed annually on the Calculation Date. The Development Vehicle will from time to time promptly calculate the amount of each increase and notify the Developer accordingly.

3. INVOICING AND PAYMENT
3.1 The Developer will submit an invoice for each payment period to the Development Vehicle by no later than 15 days after the start of the relevant payment period.  Such invoice shall show the sum the Developer considers due to him and the basis on which that sum has been calculated which shall include separately showing the M&M Fee (including the number of Units in respect of which the Services have been provided during the relevant payment period) and the Insurance Fee (including the number of Units owned by the Development Vehicle during the relevant payment period). The due date for payment (the Due Date) shall be the date of receipt by the Development Vehicle of the Developer's invoice.

3.2 No later than 5 days after the Due Date the Development Vehicle shall give a notice to the Developer (the Payment Notice) which shall, in respect of that invoice, specify the amount the Development Vehicle considers to be or to have been due at the Due Date in respect of that invoice and the basis on which the amount has been calculated.

3.3 The parties undertake to discuss any disagreements in relation to the payment proposed in the Payment Notice with a view to resolving the matter by no later than 10 days prior to the Final Date as defined in paragraph 4.2.

3.4 For the avoidance of any doubt,

(a) no M&M Fee will be payable in respect of performance of the Services prior to the Settlement Date;
(b) no Insurance Fee will be payable prior to the Settlement Date; and
(c) no amount in excess of the M&M Fee and the Insurance Fee will be payable by the Development Vehicle to the Developer, the Managing Agent or any other person on account of the Services or the Units or otherwise in connection with this Agreement except as expressly provided for in this Agreement.
4. PAYMENT OF THE M&M FEE AND THE INSURANCE FEE
4.1 If the Development Vehicle intends to pay less than the amount stated as due from the Development Vehicle in the Payment Notice the Development Vehicle may give a notice to the Developer (the Pay Less Notice) not later than three (3) days prior to the Final Date (as defined in paragraph 4.2) which shall specify both the amount that the Development Vehicle considers to be due to the Developer as at the date the Pay Less Notice is given and the basis on which that amount has been calculated.

4.2 Subject to any Pay Less Notice given by the Development Vehicle under Clause 4.1 the Development Vehicle will pay the amount stated as due in the Payment Notice no later than five (5) Business Days after the last Business Day of the relevant payment period (the Final Date).  Where a Pay Less Notice is given, the payment to be made on or before the Final Date shall be not less than the amount stated as due in the Pay Less Notice.

4.3 Accrued M&M Fee and accrued Insurance Fee will also be payable on the Expiry Date or the date of termination of this Agreement.

4.4 Payment of the M&M Fee and the Insurance Fee will be made:

(a) together with any applicable value added tax;
(b) without any offset, counterclaim, plea of compensation or other deduction, other than as required by law or regulation or as specified pursuant to paragraph 4.1 above; and
to the account of the Developer with [  ] Bank [Note to Tenderers: to be agreed with the Developer and inserted at contract award], Account Number [000 0000] and sort code [00-00-00], or to such other bank and bank account in the UK as may from time to time be notified by the Developer to the Development Vehicle in writing not less than 7 days prior to any Final Date for payment.

5. PAYMENT NOTICES & PAY LESS NOTICES
In relation to the requirements for the giving of Payment Notices and Pay Less Notices, it is immaterial that the amount then considered to be due may be zero.

Part 6 
Event of Default and KPIs

1. Event of Default means:

(a) a material breach by a party of any of its obligations and/or non-performance by a party of any of its material obligations under this Agreement;
(b) the Developer or the Development Vehicle is struck off the Register of Companies (or equivalent register), enters liquidation whether compulsory or voluntary (save for the purpose of amalgamation or reconstruction of a solvent company) has a receiver or administrator appointed, makes a proposal for a voluntary arrangement within the meaning of Insolvency Act 1986 or has a winding up order made against it or any event similar to those listed in this paragraph (b) occurs under the law of any other jurisdiction;
(c) the Developer misappropriates any rental income or any deposit;
(d) termination of the Take Out Agreement if, at the date of termination, no Settlement Date has occurred;
(e) the Services are not carried out by an Accredited Organisation;
(f) the Developer fails to comply with any Category 1 KPI;
(g) any Category 3 KPI has not been met in the circumstances described in paragraph 4.5 of this Part 6 of the Schedule; and/or
(h) the Developer allocates a Unit to a prospective tenant, where that tenant would fall outwith the criteria for prospective tenants as set out in the definition of Target Tenant Group, without the consent of the Development Vehicle.

2. In this Part 6 of the Schedule:

2.1 Category 1 KPI means each of the following:

(a) each of paragraphs 2.14, 2.15, 3.3, 3.4, 4.2, 4.4, 4.5 and 4.9 of Part 3 of the Schedule; and
(b) Interest Cover (as referred to in paragraph 5 below) (i) in at least 1 Measurement Period falling in any two (2) successive Measurement Periods and (ii) in at least three (3) Measurement Periods falling in any four (4) successive Measurement Periods must not be less than 0.95:1.00.
2.2 Category 2 KPI means each of the following:

(a) each of paragraphs 2.4 and 2.5 of Part 4 of the Schedule; and
(b) Interest Cover (as referred to in paragraph 5 below) (i) in at least one (1) Measurement Period falling in any two (2) successive Measurement Periods and (ii) in at least three (3) Measurement Periods falling in any four (4) successive Measurement Periods must not be less than 1.00:1.00.
2.3 Category 3 KPI means each of the following:

(a) make safe or have relevant services restored in respect of at least 95% of emergency repairs within 4 hours (measured over any Quarter);
(b) carry out and complete at least 95% of urgent repairs within three (3) Business Days (measured over any Quarter);
(c) carry out and complete at least 95% of routine repairs within 15 Business Days (measured over any Quarter); and
(d) Interest Cover (as referred to in paragraph 5 below) (i) in at least one (1) Measurement Period falling in any two (2) successive Measurement Periods and (ii) in at least three (3) Measurement Periods falling in any 4 successive Measurement Periods must not be less than 1.02:1.00.
3. Category 2 KPI

3.1 Where the Developer fails to comply with any Category 2 KPI (and it is not also a failure to comply with a Category 1 KPI) the Development Vehicle shall have the right upon serving written notice upon the Developer, to specify a reasonable period for the rectification of such failure.  If the Developer does not rectify the failure within the period specified in the notice:

(a) (in the case of any Category 2 KPIs other than Interest Cover) the Development Vehicle shall be entitled to remedy the failure and to recover any costs reasonably and properly incurred, from the Developer; and/or
(b) in the case of the Interest Cover Category 2 KPI, the Development Vehicle shall be entitled to require the Developer to appoint a replacement sub-contractor acceptable to the Development Vehicle on terms reasonably satisfactory to the Development Vehicle.
4. Category 3 KPI

4.1 Where a Category 3 KPI has not been met (and it is not also a failure to meet any Category 1 KPI or Category 2 KPI) the Development Vehicle may serve written notice upon the Developer specifying the failure in question (a Warning Notice).

4.2 Where the Development Vehicle serves a Warning Notice on the Developer, the Developer shall, within one month of receipt of the Warning Notice put forward a programme:

(a) analysing why the relevant Category 3 KPI has not been met; and
(b) detailing the steps the Developer intends to put in place to rectify the failure and/or to ensure that it is not repeated.
4.3 The Developer and the Development Vehicle, shall discuss the programme proposed by the Developer, and acting reasonably shall agree any amendments to the programme prior to the issue of the next Quarterly Report (such agreed programme being the Rectification Programme).

4.4 The Developer shall fully implement the Rectification Programme no later than the Quarter Day falling after the period to which the Quarterly Report referred to in paragraph 4.3 relates (the Third Quarter).

4.5 If at the end of the quarter falling after the Third Quarter a Category 3 KPI has not been met being the same Category 3 KPI to which the Warning Notice issued pursuant to paragraph 4.1 relates, such event shall be an Event of Default.

5. Interest Cover

5.1 In this Part 6 of the Schedule:

(a) Interest Cover means the ratio of Net Cash to Interest Payable;
(b) Net Cash means, in respect of each Measurement Period, the Development Vehicle's rental income received from the Units in that Period, less its day to day operating costs and expenses (including its ordinary administrative overheads, the M&M Fee, the Insurance Fee and other related payments) paid in that Period;
(c) Interest Payable means, in respect of each Measurement Period, the Development Vehicle's interest charges due and payable under the Facility Agreement (as defined in the Members Agreement) in that Period; and
(d) Measurement Period means two successive Quarters.
5.2 Interest Cover will be measured: -

(a) first, as at the first 31 March or 30 September date that occurs at least 6 months after the first Settlement Date, for the Measurement Period ending on that date; and
(b) thereafter, on each succeeding 31 March and 30 September in each year, for the Measurement Period ending on that date.
5.3 The Developer shall calculate Interest Cover for each Measurement Period and include its calculations in the Quarterly Report provided for each Quarter which ends on the last day of a Measurement Period.

Part 7 
Service Conditions

1. SERVICES
1.1 The Developer shall provide the Services with all due skill, care and diligence to meet all the requirements of:

1.1.1 legislation;

1.1.2 all Consents;

1.1.3 Good Industry Practice; and

1.1.4 the Scottish Core Standards for Accredited Landlords.

1.2 In discharging its obligations set out in paragraph 1.1, the Developer acknowledges that it is the Development Vehicle's intention that:

1.2.1 all tenancies for the Units should be short assured tenancies; and

1.2.2 all of the Units should be capable of being sold with vacant possession in terms of Part 8 of the Schedule to the Members Agreement.

1.3 The Developer shall ensure any person working with tenants in connection with the Services is adequately trained to carry out their responsibilities.  Such staff must be kept up to date in relation to any relevant changes in Good Industry Practice and legislation.

1.4 The Developer shall comply with the burdens and title conditions affecting the Site.

2. INSURANCE
2.1 From the Settlement Date and for so long as the Development Vehicle owns the relevant Unit and the Common Parts the Development Vehicle will insure the relevant Unit and the Common Parts (including the floor coverings, white goods and blinds and/or curtains in each Unit) with a reputable insurance company against the Insured Risks for the full reinstatement value of the relevant Unit and the Common Parts (including the floor coverings, white goods and blinds and/or curtains in each Unit), including the appropriate sum for site clearance charges and professional fees.

2.2 The Developer shall arrange the insurance referred to in paragraph 2.1 in the name of the Development Vehicle with the Local Authority's interest as heritable creditor endorsed thereon.  The Developer shall, at its own cost, pay the premium promptly upon the same becoming due and where the insurance is due for renewal so that there is no break in the continuity of insurance cover.  The Developer shall be liable for any deductible or excess payable in the event of a claim under the insurance referred to in paragraph 2.1 save where and to the extent that any loss or damage is caused by the Development Vehicle where it has exercised its rights pursuant to paragraph 3.1
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(a) of Part 6 of the Schedule, in which case, to such extent, the Development Vehicle shall be liable for any deductible or excess.

2.3 The Developer shall take out and maintain Employers Liability and Public Liability insurance for such sums as may be appropriate, in accordance with Good Industry Practice.

2.4 In addition to the insurance referred to in paragraphs 2.1 and 2.3 (but without duplicating the same) the Developer shall take out and maintain insurances in accordance with Good Industry Practice.

2.5 Where a Unit and/or the Common Parts (including the floor coverings, white goods and blinds and/or curtains in the relevant Unit) are damaged or destroyed by an Insured Risk or otherwise, the Developer shall restore, rebuild, repair and/or reinstate the same as soon as is reasonably practicable.  All insurance monies received by the Development Vehicle under the insurance referred to in paragraph 2.1 shall be made available to the Developer and be applied for the purpose of restoring, rebuilding, repairing and/or otherwise reinstating the Unit and/or the Common Parts (including the floor coverings, white goods and blinds and/or curtains in the relevant Unit) following damage by an Insured Risk or otherwise.  The Developer shall be obliged to make up from their own funds any shortfall between the insurance monies received by the Development Vehicle and the sum required for reinstatement of the Unit and/or Common Parts.

2.6 At the request of the Development Vehicle, the Developer shall produce to the Development Vehicle evidence that the insurance referred to in paragraphs 2.1 and 2.3 has been effected, and copies of the relevant policies.

2.7 The Developer shall comply with the requirements of the insurer under the policy or policies.

3. RECORDS
3.1 The Developer shall and shall procure that the Managing Agent shall maintain a complete and up to date set of records of all plans, maintenance (programmed and unprogrammed) which has been carried out, health and safety files (including gas and electrical safety certificates), records regarding performance monitoring and sub-contracts relating to the Services and the performance by the Developer of its obligations under this Agreement.

3.2 All documents kept pursuant to paragraph 3.1 shall be available for inspection by the Development Vehicle and/or the Local Authority upon reasonable prior notice to the Developer, and the Developer shall provide the Development Vehicle with a copy of any of the documents referred to in paragraph 3.1 free of charge within 3 Business Days of request.

4. TENANT SAVING SCHEME
The Developer shall provide a Tenant Saving Scheme (which shall be made available to the tenant(s) of each Unit throughout their period of occupancy of the relevant Unit), in accordance with the provisions set out in the Tenant Saving Scheme.  The Developer shall inform each Tenant (in writing) of the Tenant Saving Scheme prior to the relevant letting period commencing.

Part 8 
Service Commencement Notice

To:

[SFT]

[Local Authority]

[Development Vehicle]

Service Commencement Notice

This is a Service Commencement Notice, as it is defined in the Management and Maintenance Agreement between SFT, the Local Authority, the Development Vehicle and the Developer dated [  ] 20[  ] as varied and amended from time to time (the Management and Maintenance Agreement).  Terms defined in the Management and Maintenance Agreement have the same meaning in this Notice:
The Development is [  ];

The Phase is [  ];

The Target Completion Date is [  ];

The Service Commencement Date is [  ].

All terms and provisions of the Management and Maintenance Agreement remain in full and effect.

………………………………………………………………

For and on behalf of the Developer

Part 9 
Form of Tenancy Agreement

SHORT ASSURED TENANCY AGREEMENT

This is a Short Assured Tenancy within the meaning of section 32 of the Housing (Scotland) Act 1988

1. Parties

The landlord is: 
……………………………………………………………………………………….

In this tenancy agreement 'we', 'us' or 'our' refers to the party above

Our address: 
………………………………………………………………………………………..

………………………………………………………………………………………..

………………………………………………………………………………………..

Our registration number as a landlord: 
……………../……………..../……..……

The tenant is/the tenants are:
…………………………………………………………………….

……………………………………………………………………

……………………………………………………………………

……………………………………………………………………

In this tenancy agreement 'you' applies to each of the individuals above and the full responsibilities and rights set out in this agreement apply to each individual above who will be jointly and severally liable.

2. Accommodation

The accommodation let is:
………………………………………………………………………

………………………………………………………………………

………………………………………………………………………

………………………………………………………………………

In this tenancy agreement, the 'accommodation' refers to the property above.

3. Agent

The agent is:

………………………………………………………………………………

In this tenancy agreement the term 'agent' refers to the party above or to the party which replaces them.  We will tell you if we appoint a new agent.

Agent's address:
………………………………………………………………………………
Agent's telephone number:
…………………………………………………………………….
Agent's email address:

…………………………………………………………………….
4. Commencement and Duration

4.1 The tenancy will commence on [  ] (the start date) and will end on [  ] (the end date).

4.2 If the agreement is not brought to an end by either party on the end date, it will continue on a monthly basis until ended by either party.

5. Rent

5.1 You will pay the rent to us, or to our agent.  The rent is £[  ] per calendar month payable monthly in advance.  You will pay the rent on or before the 1st day of each month.

5.2 You will pay the first month's rent on or before the start date.  Where the start date falls part way through the month, the first month's rent will be calculated by pro rating the number of days from the start date to the end of the month.  You must pay each subsequent month's rent on or before the 1st day of the month to which the rent relates.  For example, you must pay your rent for April on or before 1 April.

5.3 The rent will be reviewed with effect from 1 April each year.  We will give you notice in writing at least one month before the rent changes.  We will tell you what the new rent will be and when it will be payable from. Any change in the rent will be calculated using the formula below, or such other method as we advise:

Rent for calendar month of March in current year x [image: image2.png]



Where (a) CPI1 is the value of CPI most recently published for January; and (b) CPI2 is the value of CPI for January in the preceding year; and CPI is the UK Consumer Prices Index or, if this is not published or changes materially, such published index of retail prices as we may select, acting reasonably.

                
However, if at the time of review the rent that you pay is different to the rent which is paid by most other tenants in similar properties in your area, then we may review your rent to ensure that it is in line with the rents paid for similar properties in your area and advise you of any changes.

6. Deposit 
[Note: Please advise the tenant of the terms of the Tenant Saving Scheme prior to commencement of the tenancy agreement.]
6.1 On or before the start date you will pay a deposit of £ [  ] to us or to our agent.  You will be given a receipt for the deposit and your deposit will be held in an Approved Tenancy Deposit Scheme for the duration of the tenancy.  We will not pay interest on the deposit.

6.2 We are entitled to use the deposit when your tenancy ends to meet any outstanding sums or accounts due by you.  This may include the cost of repairing or replacing any of the white goods, floor coverings, blinds and/or curtains or the cost of making good any part of the accommodation belonging to us which has been broken, damaged or lost.  We are also entitled to use the deposit when your tenancy ends to meet the cost of making good any failure by you to comply with this agreement.

6.3 We will apply to the Scheme Administrator of the Approved Tenancy Deposit Scheme in which the deposit is held for repayment of the deposit on or as soon as is reasonably practicable after your tenancy ends.
6.4 You will be notified by the Scheme Administrator that we have made an application in accordance with Clause 6.3 above, including details of the amount of the deposit which, in our view, should be repaid to you and the amount of the deposit which, in our view, should be repaid to us.  You must confirm to the Scheme Administrator either that you agree or disagree to repayment as applied for by us before the Scheme Administrator can repay the deposit to you.
7. Inventory

You will receive an inventory from us on the start date.  This will contain details of the accommodation's fixtures, fittings and contents.  You will have seven days after the start date to tell us in writing if you believe the inventory is incorrect.  If you do not tell us within this period, you will be deemed to be fully satisfied with the terms of the inventory.

8. Local Authority Taxes

You are responsible for paying the council tax, water and sewerage charges relating to the accommodation, or any tax or charge which replaces these taxes and charges.  You must advise your local authority of the start date and the date of termination of your tenancy.

9. Household Bills

9.1 You will ensure that the accounts for the supply of any oil, any gas, electricity and telephone to the accommodation are entered in your name with the relevant supplier. You will tell our agent who your oil, gas, electricity and telephone suppliers are.  You agree to pay promptly all sums that become due for any of these supplies for the period of your tenancy.

9.2 You will settle all accounts with the suppliers when your tenancy ends and will provide our agent with written evidence that you have done so.  Until our agent has seen this written evidence we will not ask the Scheme Administrator of the Approved Tenancy Deposit Scheme in which the deposit is held to repay the deposit to you.  We will be entitled to repayment from the deposit of any sum we incur in settling final accounts on your behalf at the end of your tenancy.

10. Insurance

We will pay all premiums for insurance of the accommodation and any common parts and contents belonging to us.  We are not liable for any items belonging to you.  You are responsible for insuring your own belongings.

11. Occupation and Use of the Accommodation

Only or principal home

11.1 You agree to occupy the accommodation as your only or principal home and not to carry on any trade, business or profession there.

Absences

11.2 You must tell our agent if you are going to be absent from the accommodation for any reason for a period of more than 14 days.  Prior to any such absence you agree to take such measures to secure the accommodation as our agent may reasonably require and to take appropriate measures to prevent frost or flood damage.

Subletting and lodgers

11.3 You agree not to:

(i) transfer  this tenancy (or any part of it) to anyone else;
(ii) sublet the accommodation (or any part of it);
(iii) take in lodgers or paying guests; or
(iv) allow other people to share the accommodation with you whether or not for payment, without receiving our (or our agent's) prior written consent.
Reasonable care

11.4 You agree to take reasonable care of the accommodation, its fixtures, fittings and contents belonging to us, as well as any common parts, and you agree to take all reasonable steps to:

(i) keep the accommodation adequately aired and heated;
(ii) not to pour any oil, grease, or other damaging materials down the drains or waste pipes;
(iii) prevent water pipes from freezing in cold weather;
(iv) avoid danger to the accommodation, its fixtures, fittings and contents, any common parts or neighbouring properties by way of fire or flooding; and
(v) ensure that the accommodation the fixtures, fittings and contents belonging to us are kept clean and tidy during your tenancy.
Alterations

11.5 You agree not to make any alterations to the accommodation, the fixtures, fittings and contents belonging to us, without receiving the prior written consent of our agent.  You also agree not to carry out any internal or external decoration to the accommodation without receiving the prior written consent of our agent.

11.6 Any request for adaptations, auxiliary aids or services under the Equality Act 2010 or the Housing (Scotland) Act 2006 must be made in writing to our agent.  We will not unreasonably withhold our consent to a request to alter the accommodation where the alteration is required in terms of this legislation.  We will not be liable for the cost of any such alterations and we may instruct you to reinstate the accommodation and any common parts at the end of the tenancy.  If you receive such an instruction, you will be liable for any costs associated with returning the accommodation and any common parts to their original state.

Refuse

11.7 You agree to dispose of all rubbish in an appropriate manner and at an appropriate time. Rubbish must not be placed anywhere in any common stair or hallway at any time.  If rubbish is normally collected from the street it should not be put out earlier than 7am on the day of collection.  Rubbish containers should be returned to their normal storage places as soon as possible after the rubbish has been collected.  You must comply with any local arrangements for the disposal of large items (such as large electrical items).

Storage

11.8 You will not and you will ensure that anyone living with or visiting you does not leave or store any item in any common stair or hallway so as to cause a nuisance or annoyance to neighbours.  You will not store (or park long-term) caravans, trailers or boats in any communal car park.

Dangerous substances

11.9 You will not bring into or onto the accommodation or any common parts (including any store, shed or garage) inflammable liquids or explosive gases which might reasonably be considered to be a fire hazard or otherwise dangerous.

12. Respect for Others

12.1 You will not, and you will ensure that those living with you and your visitors do not, harass or act in an antisocial manner or pursue a course of antisocial conduct against any person living, visiting or working in the neighbourhood.  This includes behaviour due to that person's race, colour or ethnic origin, nationality, gender, sexuality, disability, age, religion or other belief, or other status.

12.2 Antisocial means causing or likely to cause alarm, distress, nuisance or annoyance to any person or causing damage to anyone's property. Harassment of a person includes causing a person alarm or distress.  Conduct includes speech and a course of antisocial conduct means antisocial behaviour on at least two occasions.

12.3 You will not and will ensure that those living with you and your visitors do not:

(i) make excessive noise. This includes, but is not limited to, the use of televisions, audio devices, musical instruments and DIY tools;
(ii) fail to control pets properly or allow them to foul or cause damage to the accommodation, fixtures, fittings and contents belonging to us, any common parts or other people's property;
(iii) use the accommodation for illegal or immoral purposes (including the using or selling of unlawful drugs or the selling of alcohol);
(iv) vandalise or damage the accommodation or any part of the common parts or neighbourhood;
(v) fail to exercise reasonable control over your/their children;
(vi) use, carry or bring onto or into the accommodation or any common parts offensive weapons including any type of firearm or firearm ammunition including any replica or decommissioned firearms; or
(vii) smoke within the accommodation.
12.4 The list above is not exhaustive and does not in any way restrict your general responsibilities as a tenant.

13. Pets

You agree not to keep any animals or pets on or in the accommodation without receiving the prior written consent of our agent.  Any such consent will not be unreasonably withheld.

14. Repairs and Maintenance

The Repairing Standard

14.1 We will ensure that the accommodation meets the Repairing Standard (in terms of the Housing (Scotland) Act 2006) at the start date. During the tenancy the duty on us to ensure the accommodation complies with the Repairing Standard applies only when you inform us (or our agent) of work being required to meet the Repairing Standard or where we (or our agent) become aware of it in some other way. The Repairing Standard does not cover work for which you are responsible due to your duty to use the accommodation in a proper manner in terms of this tenancy agreement, nor does it cover the repair or maintenance of anything that belongs to you.

Structure and exterior of the accommodation

14.2 We undertake (together with any other owners of common parts of the building in which the accommodation is situated) to keep in repair the structure and exterior of the accommodation including the following:
(i) drains, gutters and external pipes;
(ii) roof;
(iii) outside walls, doors, windowsills, window catches, sash cords, and window frames;
(iv) internal walls, floors, ceilings, doors, door frames, stairs and landings;
(v) chimneys, chimney stacks, and flues;
(vi) pathways, steps or other means of access;
(vii) plaster work; and
(viii) boundary walls and fences.
Interior of the accommodation

14.3 We will keep in repair and in proper working order the following items found in or forming part of the accommodation:

(i) basins, sinks, baths, toilets, and showers;
(ii) gas or electric fires and central heating systems;
(iii) electrical wiring;
(iv) door entry systems;
(v) cookers;
(vi) extractor fans;
(vii) smoke alarms;
(viii) any fridges or freezers or fridge freezers provided by us; and
(ix) any washers or dryers or washer dryers provided by us.
14.4 You are responsible for keeping in repair and in proper working order items installed by you or items which you are entitled to remove from the accommodation.

Defective fixtures, fittings and contents

14.5 You must notify our agent immediately of the need for any repair to the fixtures, fittings and contents or of any emergency affecting the accommodation.  We will repair or replace any of the fixtures, fittings and contents belonging to us which become defective through usual wear and tear, and will do so within a reasonable period of time after having been notified of the need to do so. You will be liable however for the cost of repairs or replacements where the need for them is attributable to your fault or negligence or to the fault or negligence of anyone living with or visiting you.

Gas Safety

14.6 We will ensure that there is an annual gas safety check on all pipework and appliances in the accommodation.  The Gas Safety (Installation and Use) Regulations 1998 place a duty on you to report any defects with gas pipework or gas appliances to our agent.  You must not use any appliance that has been deemed unsafe by a gas contractor.

15. Access

Emergency Access

15.1 You agree that we, our agent and/or subcontractors can access the accommodation in an emergency, where we need to carry out emergency repairs or where we or our agent reasonably believes that you are in breach of this agreement whether or not notice has been given and we will retain a set of keys for this purpose. We reserve the right to forcibly enter the accommodation should such access not be made available.  You will be liable for making good any damage caused as a result of forcible entry being taken.

Urgent Access

15.2 You agree that we, our agent and/or subcontractors can access the accommodation to carry out urgent repairs provided that we or our agent notifies you in writing no later than 24 hours before such access is required.  We will retain a set of keys for this purpose.

Routine access

15.3 You agree that we, our agent and/or subcontractors can access the accommodation to carry out maintenance, repair or inspection of the accommodation, provided that we or our agent notifies you in writing no later than 48 hours before such access is required.  We will retain a set of keys for this purpose.

16. Ending The Tenancy

16.1 We (or our agent) may terminate the tenancy on its end date by serving you with the following notices at least 90 days before the end date:

(i) a Notice to Quit; and
(ii) a notice under section 33 of the Housing (Scotland) Act 1988 that we require possession of the accommodation.
16.2 We (or our agent) may terminate the tenancy at any time after the end date by giving you 90 days prior notice in writing.  We will serve you with:

(i) a Notice to Quit; and
(ii) a Form AT6 indicating that we intend to raise proceedings to recover possession of the accommodation.
16.3 We (or our agent) may terminate the tenancy at any time by serving you with the following notices, if one or more of the grounds set out in Appendix A to this tenancy agreement are satisfied:

(i) a Notice to Quit; and
(ii) a Form AT6 indicating that we intend to raise proceedings to recover possession of the accommodation.
16.4 You may terminate the tenancy:

(i) on its end date;  or
(ii) at any time after the end date
by giving our agent one month's prior notice in writing.

17. Data Protection

We may share details about the performance by you of your obligations under this agreement and your past, present and future known addresses with our agents, credit and reference providers (for referencing purposes and rental decisions) utility providers, local authority council tax and housing benefit departments and mortgage lenders, to help prevent dishonesty, for administrative and accounting purposes, or for occasional debt tracing and fraud prevention.  Under the Data Protection Act 1988 you are entitled on payment of a fee which will be no greater than that set by statute, to see a copy of personal information held by us and to have it amended if it is shown to be incorrect.

18. Notice and Declarations

18.1 In signing this agreement and taking entry to the accommodation, you:

(a) acknowledge that you have been served a Form AT5, before the creation of this tenancy, and that you understand this tenancy to be a Short Assured Tenancy within the meaning of section 32 of the Housing (Scotland) Act 1988;
(b) confirm that you have made full and true disclosure of all information sought by us and/or our agent in connection with the granting of this tenancy; and
(c) confirm that you have not knowingly or carelessly made any false or misleading statements (whether written or oral) which might affect our decision to grant the tenancy.
18.2 Both parties consent to registration of this tenancy agreement for preservation and execution: IN WITNESS WHEREOF these presents consisting of this and the preceding ten [10] pages are executed as follows:

	They are signed for and on behalf of the LANDLORD

	at
	………………………………………
	……………………………………………….

[Acting as Landlord's Attorney]

	on:
	………………………………………
	

	by:
	………………………………………
	

	before, as witness
	………………………………………
	……………………………………………….

[Witness Signature]

	of
	………………………………………
	


	They are signed by the TENANT

	at:
	………………………………………
	……………………………………………….

[Tenant Signature 1]

	on:
	………………………………………
	

	by:
	………………………………………
	

	before, as witness
	………………………………………
	……………………………………………….

[Witness Signature]

	of
	………………………………………
	


Appendix A 
Grounds

The grounds referred to in Clause 16 of the tenancy agreement are the following where each Ground number refers to the Grounds listed in Schedule 5 Parts I and II of the Housing (Scotland) Act 1988:

Ground 2

The accommodation is subject to a heritable security granted before the creation of the tenancy, and:

(a) as a result of a default by the debtor the creditor is entitled to sell the accommodation and requires it for the purpose of disposing of it with vacant possession in exercise of that entitlement; and
(b) either notice was given in writing to you not later than the date of commencement of the tenancy that possession might be recovered on this Ground or the Sheriff is satisfied that it is reasonable to dispense with the requirement of notice.
Ground 4

Where the accommodation is let under a tenancy for a specified period not exceeding 12 months, and:

(c) not later than the date of commencement of the tenancy we gave you notice in writing that possession might be recovered on this Ground; and
(d) at some time within the period of 12 months ending on that date the accommodation was subject to a tenancy granted to a person who  is pursuing or intends to pursue a course of study provided by a specified educational institution, by that institution or by another specified institution or body of persons.
For the purposes of this Ground a tenancy shall be treated as being for a specified period:

(i) not exceeding 12 months, if it may be terminated at our option other than in the event of an irritancy being incurred) before the expiration of 12 months from the commencement of the period of the tenancy; and
(ii) exceeding 12 months, if it confers on you an option for renewal of the tenancy for a period which, together with the original period, exceeds 12 months, and may not be terminated as mentioned in paragraph (i) above.
Ground 6

We or, where the immediate landlord is a registered housing association within the meaning of the Housing Associations Act 1985, a superior landlord intends to demolish or reconstruct the whole or a substantial part of the accommodation or to carry out substantial works on the accommodation or any part thereof or any building of which it forms part and the following conditions are fulfilled (and in those conditions the landlord who is intending to carry out the demolition, reconstruction or substantial works is referred to as the relevant landlord):

(e) either:
(i) the relevant landlord (or, in the case of joint relevant landlords, any one of them) acquired his interest in the accommodation before the creation of the tenancy; or
(ii) none of the following persons acquired his interest in the accommodation for value:
(A) the relevant landlord (or, in the case of joint relevant landlords, any one of them);
(B) the immediate landlord (or, in the case of joint immediate landlords, any one of them), where he acquired his interest after the creation of the tenancy;
(C) any person from whom the relevant landlord (or any one of joint relevant landlords) derives title and who acquired his interest in the accommodation after the creation of the tenancy; and
(b) the relevant landlord cannot reasonably carry out the intended work without you giving up possession of the accommodation because:
(i) the work can otherwise be carried out only if you accept a variation in the terms of the tenancy and you refuse to do so; or
(ii) the work can otherwise be carried out only if you accept an assured tenancy of part of the accommodation and you refuse to do so; or
(iii) the work can otherwise be carried out only if you accept either a variation in the terms of the tenancy or an assured tenancy of part of the accommodation or both, and you refuse to do so; or
(iv) the work cannot otherwise be carried out even if you accept a variation in the terms of the tenancy or an assured tenancy of only part of the accommodation or both.
Ground 7

The tenancy has devolved under the will or intestacy of the former tenant and the proceedings for the recovery of possession are begun not later than twelve months after the death of the former tenant or, if the sheriff so directs, after the date on which, in his opinion, we became aware of the former tenant's death. For the purposes of this Ground, the acceptance by us of rent from a new tenant after the death of the former tenant shall not be regarded as creating a new tenancy, unless we agree in writing to a change (as compared with the tenancy before the death) in the amount of the rent, the period of the tenancy, the premises which are let or any other term of the tenancy.

Ground 8

Both at the date of the service of the notice under section 19 of the Housing (Scotland) Act 1988 (Form AT6 under clause 16.1.2 of this agreement) relating to the proceedings for possession and at the date of the hearing, at least three months rent lawfully due from you is in arrears.

Ground 9

Suitable alternative accommodation is available for you or will be available for you when the order for possession takes effect.
Ground 10

The following conditions are fulfilled:

(c) you have been given a notice to quit which has expired; and
(d) you have remained in possession of the whole or any part of the accommodation; and
(e) proceedings for the recovery of possession have been begun not more than six months after the expiry of the notice to quit; and
(f) you are not entitled to possession of the accommodation by virtue of a new tenancy.
Ground 11

Whether or not any rent is in arrears on the date on which proceedings for possession are begun, you have persistently delayed paying rent, which has become lawfully due.

Ground 12

Some rent lawfully due from you:
(g) is unpaid on the date on which the proceedings for possession are begun; and
(h) except where subsection (1)(b) of section 19 of the Housing (Scotland) Act 1988 applies, was in arrears at the date of the service of the notice under section 19 of the Housing (Scotland) Act 1988 (Form AT6 under clause 16.1.2 of this agreement) relating to those proceedings.
Ground 13

Any obligation of the tenancy (other than one related to the payment of rent) has been broken or not performed.

Ground 14

The condition of the accommodation or of any of the common parts has deteriorated owing to acts of waste by, or the neglect or default of, you or any one of joint tenants or any person residing or lodging with you or any sub-tenant of yours; and, in the case of acts of waste by, or the neglect or default of, a person lodging with you or a sub-tenant of yours, you have not, before the making of the order in question, taken such steps as you ought reasonably to have taken for the removal of the lodger or sub-tenant. In this Ground, "the common parts" means any part of a building containing the accommodation and any other premises, which you are entitled under the terms of the tenancy to use in common with the occupiers of other houses.
Ground 15

You, a person residing or lodging in the accommodation with you or a person visiting the accommodation has:

(i) been convicted of:
(i) using or allowing the accommodation to be used for immoral or illegal purposes; or
(ii) an offence punishable by imprisonment committed in, or in the locality of, the accommodation; or
(j) acted in an antisocial manner in relation to a person residing, visiting or otherwise engaging in lawful activity in the locality; or
(k) pursued a course of antisocial conduct in relation to such a person as is mentioned in head (b) above.
In this Ground "antisocial", in relation to an action or course of conduct, means causing or likely to cause alarm, distress, nuisance or annoyance, "conduct" includes speech and a course of conduct must involve conduct on at least two occasions.
Ground 16

The condition of any furniture provided for use under the tenancy has deteriorated owing to ill-treatment by you or any other person residing or lodging with you in the accommodation and, in the case of ill-treatment by a person lodging with you or by a sub-tenant of yours, you have not taken such steps as you ought reasonably to have taken for the removal of the lodger or sub-tenant.
Ground 17

The accommodation was let to you in consequence of your employment by us or a previous landlord under the tenancy and you have ceased to be in that employment.

Part 10 
Quarterly Report

The following information shall be included in each Quarterly Report:

1. Financial

1.1 rental income earned;

1.2 aged debtors;

1.3 bad debts and debts written off;

1.4 additional charges (if any) made to tenants in terms of the Tenancy Agreement together with an explanation why such sums have been charged to the tenant;

2. Occupancy Information

2.1 number of tenants;

2.2 number of tenants in Target Tenant Group;

2.3 number of prospective tenants rejected (together with a brief explanation of the reason for rejection);

2.4 number of new tenants accepted;

2.5 number of voids;

2.6 average void period;

2.7 reason for voids;

2.8 action taken to reduce void levels;

2.9 average occupancy percentage;

3. Monitoring Forms

3.1 number of Monitoring Forms completed;

3.2 number of new lettings;

3.3 percentage of number of completed Monitoring Forms;

4. Complaints

4.1 number of complaints or enquiries received or remaining unresolved from the previous period;

4.2 number of complaints or enquiries resolved;

4.3 number of complaints or enquiries not resolved;

4.4 explanation of reason for complaints;

5. Repairs

5.1 the number of emergency repairs, the percentage of Units affected by such emergency repair and the percentage of emergency repairs made safe or restored within 4 hours (pursuant to paragraph 2.7 of Part 4 of the Schedule);

5.2 the number of urgent repairs, the percentage of Units affected by such urgent repairs and the percentage of urgent repairs carried out and completed within 3 Business Days (pursuant to paragraph 2.7 of Part 4 of the Schedule);

5.3 the number of routine repairs, the percentage of Units affected by such routine repairs and the percentage of routine repairs carried and completed within 15 Business Days (pursuant to paragraph 2.7 of Part 4 of the Schedule);

5.4 explanation of why the need for any unexpected repairs has arisen, together with analysis of any trends;

6. Programme of Planned Maintenance

6.1 details of any maintenance carried out pursuant to the Programme of Planned Maintenance, including any maintenance which has been brought forward;

6.2 details of any amendments to the Programme for Planned Maintenance;

7. Alteration Requests

details of any requests received from tenant to alter their Unit and details of any consent granted to tenants to alter their Unit in terms of paragraph 3.8 of Part 3 of the Schedule;

8. Anti-Social Behaviour and Vandalism

8.1 number of incidents;

8.2 details of each incident;

8.3 action taken by the Developer;

9. Deposits 

9.1 statement of number of deposits paid to an Approved Tenancy Deposit Scheme, details of the Approved Tenancy Deposit Scheme(s) in which the deposits are held and total value of deposits held in Approved Tenancy Deposit Scheme(s);

9.2 details of any deposits repaid to the landlord from tenants who have vacated Units together with an explanation of whether the deposit has been repaid to the landlord due to tenants rent arrears, or for other reasons.
10. Notices to Quit

10.1 details of any Notices to Quit served, including an explanation why such notice has been served;

10.2 details of any Notice of Proceedings (AT6) or notices pursuant to section 33 of the Housing (Scotland) Act 1988 served, including an explanation why such notice has been served;

11. Litigation

details of any action or proposed action;

12. Landlord Registration

details of any application for registration or renewal of registration pursuant to paragraph 1.1 of Part 3 of the Schedule;

13. Rectification Programme

performance against any Rectification Programme;

14. Unit Disposal (with effect from the fifth anniversary of the first Settlement Date)

14.1 liaison with tenants undertaken;

14.2 number of units  for sale;

14.3 number of units sold;

14.4 number of units remaining;

14.5 pre-emptions exercised;

14.6 selling price achieved;

14.7 profit achieved on sale;

15. Interest Cover

information required pursuant to paragraph 5 of Part 6 of the Schedule.
Part 11 
Standard Provisions

1. ENTIRE AGREEMENT 
Except where expressly provided in this Agreement, this Agreement supersedes all understandings, agreements and documents between or by the Parties prior to the date hereof regarding any matters dealt with in this Agreement.

2. NOTICES 
Any document, notice, notification, statement, application for consent or other thing required to be given or served in terms of this Agreement may be given or served personally, or by sending the same by first class recorded delivery post at or to:

2.1 in the case of SFT, 11-15 Thistle Street, Edinburgh, EH2 1DF (attn: Commercial Director); or

2.2 in the case of the Local Authority, the Development Vehicle or the Developer, in accordance with the details specified in Part 1 of the Schedule;

or in each case, at or to such other address as shall have been notified to the other parties for that purpose.

Any document, notice, statement or other thing given or served by post in accordance with paragraph 2 shall be deemed to have been duly given or served on the second Business Day after the letter containing the same was posted, and in proving that any document, notice, statement or other thing was so given or served, it shall be necessary only to prove that the same was properly addressed and posted in accordance with the provisions of the foregoing paragraph.

3. WAIVER 
No failure by any party to exercise or enforce, and no delay in exercising or enforcing, any right, remedy or provision of this Agreement shall operate as a waiver of such right, remedy or provision.  No single or partial exercise or enforcement of any right, remedy or provision shall preclude any other or further exercise or enforcement of any other right, remedy or provision.  No waiver shall be effective unless it is in writing.

4. SEVERABILITY 
If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.

5. THIRD PARTY RIGHTS 
No rights shall be conferred under or arising out of this Agreement upon any persons other than SFT, the Local Authority, the Development Vehicle and the Developer.

6. ASSIGNATION AND SUB CONTRACTING 
No party shall be entitled to assign its rights and/or obligations under this Agreement, save that:

6.1 the Development Vehicle may constitute an assignation in security in favour of the Local Authority in its capacity as a lender financing part of the purchase price of the Units payable to the Developer; and

6.2 the Developer may constitute an assignation in security in favour of any external commercial lender which is financing its obligations hereunder (a Development Lender) and, in relation to any such security, the Development Vehicle, SFT and the Local Authority shall on request grant an acknowledgement of intimation thereof in substantially the following terms:

6.2.1 the Development Vehicle, SFT and the Local Authority will give the Development Lender 21 days notice of any proposed exercise of termination rights under this Agreement;

6.2.2 if the Development Lender has agreed within such 21 day period, on terms acceptable to the Development Vehicle, SFT and/or the Local Authority, as the case may be, (acting reasonably), to assume the rights and obligations of the Developer under this Agreement then such proposed termination shall not be effected; and

6.2.3 the Development Lender may at any time enforce its rights under the assignation in security by agreeing, on terms acceptable to the Development Vehicle, SFT and/or the Local Authority, as the case may be, (acting reasonably), to assume the rights and obligations of the Developer under this Agreement.

The Developer may sub-contract all or any of its obligations hereunder in accordance with the details of the Development specified in Part 2 of the Schedule, Provided that the Developer shall be responsible for the acts or omissions of its sub-contractors as if they were its own acts or omissions.

7. CONFIDENTIALITY
7.1 Subject to paragraphs 7.2 and 7.4, each party shall treat the other parties' Confidential Information as confidential, and shall not disclose it to any other person without the owner's prior written consent.

7.2 Paragraph 7.1 shall not apply to the extent that:

7.2.1 such disclosure is a requirement of law placed upon the party making the disclosure;

7.2.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;

7.2.3 such information was obtained from a third party without obligation of confidentiality;

7.2.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or

7.2.5 such information was independently developed without access to the other party's Confidential Information.

7.3 The Developer shall not use any of SFT's or the Local Authority's Confidential Information received otherwise than for the purposes of this Agreement.

7.4 Nothing in this Agreement shall prevent SFT or the Local Authority from disclosing the Developer's Confidential Information:

7.4.1 to any Public Body.  All Public Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Public Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Public Body subject always to the requirement of FOISA and/or the EISR;

7.4.2 to any consultant, contractor or other person engaged by SFT or the Local Authority;

7.4.3 for the purpose of the examination and certification of SFT's or the Local Authority's accounts or pursuant to paragraph 8 below; and

7.4.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Local Authority has used its resources.

7.5 In this paragraph:

7.5.1 Confidential Information means information that ought to be considered as confidential and may include information whose disclosure would or would be likely to prejudice the commercial interests of any person, trade secrets, intellectual property rights, know-how of any party; and

7.5.2 Public Body means any department, office or agency of national or local government.

8. FREEDOM OF INFORMATION
8.1 The Developer acknowledges that SFT and the Local Authority are subject to the requirements of the FOISA and the EISR and shall assist and cooperate with SFT and the Local Authority to enable them to comply with their information disclosure obligations.

8.2 The Developer shall provide SFT and the Local Authority with a copy of all Information in its possession or power in the form that SFT or the Local Authority requires within five Business Days (or such other period as SFT or the Local Authority may specify) of that Information being requested and provide all necessary assistance as reasonably requested by  SFT or the Local Authority  to enable SFT or the Local Authority  to respond to the request for Information within the time for compliance set out in section 10 of the FOISA or regulation 5 of the EISR.

8.3 SFT and/or the Local Authority shall be responsible for determining in its absolute discretion whether Information is exempt from disclosure in accordance with the provisions of the FOISA or the EISR.

8.4 In this Part 11 of the Schedule:

8.4.1 FOISA means the Freedom of Information (Scotland) Act 2002 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation;

8.4.2 EISR means the Environmental Information (Scotland) Regulations 2004 together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation; and

8.4.3 Information has the meaning given in section 73 of FOISA.

9. PUBLICITY
9.1 Unless otherwise directed by SFT or the Local Authority, the Developer shall not make any press announcements or publicise this Agreement in any way without SFT or the Local Authority's prior written consent.

9.2 SFT and the Local Authority shall be entitled to publicise this Agreement in accordance with any legal obligation, including any examination of this Agreement by the Auditor or otherwise.

9.3 The Developer shall not do anything which may damage the reputation of SFT or the Local Authority or bring either party into disrepute.

10. NO PARTNERSHIP
10.1 This Agreement shall not operate so as to create the relationship of partnership between the parties.

10.2 The Developer shall not be or be deemed to be an agent of either SFT or the Local Authority, and the Developer shall not hold itself out as having authority to bind SFT or the Local Authority.
Part 12 
Tenant Saving Scheme
The Developer wishes to assist the tenants in acquiring the property which they have been renting (or another Unit within that Development) when it comes to the sale of the Units by or on behalf of the LLP. To assist in this, the Developer will encourage the tenants to save towards a deposit for the purchase of the property by offering a deposit match to tenants who can show that they have saved for a deposit over the duration of their tenancy. Provided the tenant complies with the terms of this scheme, the Developer’s deposit match will be deducted from the purchase price payable by the tenant.

1. Tenant Saving Scheme Provisions

The Developer will match the deposit saved by the tenant (on a £1:£1 basis) subject to the provisions noted below:

1.1. To qualify for the Tenant Saving Scheme the tenants will need to demonstrate that they have opened a separate savings account in his/her name with a recognised bank or building society at least one year before the opportunity is given to purchase the property. To qualify for the Tenant Saving Scheme the tenant must deposit sums on a regular (monthly)* basis and retain the sums in the savings account.

1.2. The maximum deposit match offered by the Developer will be 2% of the capital value of the property for those that can demonstrate savings on a regular monthly basis for a period in excess of 4 years. The deposit match percentage of value will decrease with shorter savings periods and the maximum for each period would be as follows:

	Period of Savings
	Maximum Deposit Match

	Over 4 years


	[   ]% of the capital value of the Unit being purchased

	Between 3 and 4 years


	[   ]% of the capital value of the Unit being purchased

	Between 2 and 3 years


	[   ]% of the capital value of the Unit being purchased

	Between 1 and 2 years


	[   ]% of the capital value of the Unit being purchased


1.3. The deposit match will be the sum equal to the amount saved** up to the Maximum Deposit Match noted in the table above.

1.4. The qualifying savings period is the period during which the tenant had a tenancy of an NHT property. Savings deposited in a savings account prior to the original start date of the tenancy will not be included in the assessment.

1.5. The Tenant Saving Scheme is available for tenants who wish to buy any NHT property which is owned by [
] LLP in which the Developer is a Member – the tenant does not need to buy the specific Unit in which they were a tenant.

1.6. The Tenant Saving Scheme is only open to those people who are “tenants” in terms of the Tenancy Agreement – at the discretion of the LLP, spouses, partners and other relatives of the person named as “tenant” under the tenancy agreement may be considered as eligible for the Tenant Saving Scheme.

1.7. The Developer, the Local Authority, the LLP and SFT agree that the sums which are needed to meet the Developer’s commitment to a tenant in terms of this Tenant Saving Scheme shall be considered as a “cost” for the purposes of Part 9 of the Schedule to the Members Agreement (Funding of the LLP) and shall be deemed to form part of the costs listed in paragraph 6.1 of Part 9 of the Schedule to the Members Agreement.

1.8. The capital value of the Unit being purchased (upon which the percentage is based for calculating the maximum deposit match) will be the purchase price agreed for the sale of the relevant Unit (including any fittings and furnishings).

2. Examples

2.1. Example 1

Tenant Saves £40/month for 4 ½ years = 54 * 40 = £2,160

Value of property is £130,000

Maximum Deposit Match available [   ]% of value = £[
]

Actual Deposit Match offered by the Developer £[
]

2.2. Example 3

Tenant Saves £60/month for 2 years = 24 * 60 = £1,440

Value of property is £130,000

Maximum Deposit Match available [
]% of value = £[
]

Actual Deposit Match offered by the Developer £[
]

Notes:

* Payments should be made in a minimum of 10 months in every calendar year.

** Interest obtained on any savings will not be taken into account in the Deposit Match Scheme.
� The Target Tenant Group will be defined to reflect the information included by the relevant Local Authority in the Information Memorandum.


� Here list all sites forming the Development


� Costs of registration available from relevant local authority website or www.landlordregistrationscotland.gov.uk


� Insert rent based on starting rent in the Annex to the Information Memorandum. 


� A standard letter is available at http://www.scotland.gov.uk/Topics/Built-Environment/Housing/privaterent/landlords/physical/rules/repairing/standardletter 





