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FACILITY AGREEMENT

BETWEEN:
(1) THE DEVELOPMENT VEHICLE specified in Part 1 of the Schedule, being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000, whose registered office is so specified (the Borrower);
and

(2) THE PARTICIPATING LOCAL AUTHORITY specified in Part 1 of the Schedule, being incorporated under the Local Government etc (Scotland) Act 1994 and having its principal place of business as so specified (the Lender).
BACKGROUND:
A. The Borrower is a limited liability partnership between SFT, the Lender and the Developer.

B. The Borrower has entered into a Take Out Agreement with the Developer, SFT and the Lender which provides for the purchase of the Units and payment of the Purchase Price.

C. The Lender has agreed to make a secured term loan facility available to the Borrower in order to finance 70% of each Purchase Price together with the aggregate of (a) stamp duty land tax costs or land and buildings transaction tax costs, as the case may be, (b) conveyancing costs and registration dues and (c) monitoring surveyor's costs, all as payable on or around the relevant Settlement Date.

D. Accordingly, the Borrower and the Lender have agreed as provided in this Agreement. 
AGREEMENT:
1. Definitions and Interpretation
1.1 In this Agreement (including the Background section) unless expressly stated to the contrary or the context otherwise requires, the following words and expressions shall have the following meanings:

Advance means each borrowing of the Facility under Clause 4 and any amount added to it as a result of Clause 7.7 or, as the context requires, each amount remaining outstanding;

Anniversary is a number of complete years after a Borrowing Date;

Borrower Account means the operating account notified by the Borrower to the Lender in the Borrowing Notice;

Borrowing Date means the date on which an Advance is drawn;

Borrowing Notice means a written notice requesting a borrowing under the Facility substantially in the form of Part 2 of the Schedule;

Borrowings means borrowings of the Borrower raised other than under this Agreement;

Breakage Costs means,

a) in relation to any repayment of all or any part of an Advance (other than any Advance funded by commercial borrowings of the Lender as a result of Clause 7) prior to its Final Repayment Date, the amount by which the Notional Settlement Amount exceeds the amount of the Advance and accrued interest thereon being repaid or,

b) in relation to any repayment of all or any part of an Advance (being an Advance funded by commercial borrowings of the Lender as a result of Clause 7) prior to its Final Repayment Date, the amount of any breakage costs payable by the Lender in relation to such commercial borrowings;

Breakage Gains means,

a) in relation to any repayment of all or any part of an Advance (other than any Advance funded by commercial borrowings of the Lender as a result of Clause 7) prior to its Final Repayment Date, the amount by which the amount of the Advance being repaid and accrued interest thereon, exceeds the Notional Settlement Amount or,

b) in relation to any repayment of all or any part of an Advance (being an Advance funded by commercial borrowings of the Lender as a result of Clause 7) prior to its Final Repayment Date, the amount of any breakage gains payable to the Lender in relation to such commercial borrowings; 

Business Day means any day which is not a Saturday, a Sunday or a bank or public holiday in Scotland;

Default Rate means the Bank of England’s ‘repo’ rate for the day from the due date until the date of actual payment, as referred to in the PWLB Lending Arrangements, or such other late payment rate as may in future be applicable to borrowings from the PWLB under the PWLB Lending Arrangements or, as applicable, to commercial borrowings raised by the Lender as a result of Clause 7; 

Developer means the person specified as such in Part 1 of the Schedule, being incorporated under the Companies Acts 1985 or 2006, whose registered office is so specified;

Development means the development referred to in the Take Out Agreement;

Encumbrance means any standard security, assignation in security, floating charge, pledge, lien, hypothecation, encumbrance, title retention or any other agreement or arrangement having the effect of conferring a security interest (whether fixed or floating);

Event of Default means any of the events specified in Part 5 of the Schedule and any event which with the giving of notice, lapse of time or determination of materiality or other condition might constitute any such event;

Extension Date means each date up to and including the tenth Anniversary of the Borrowing Date of an Advance which is proposed for that Advance under Clause 7;

Facility means the amount of up to £[
] to be made available to the Borrower under this Agreement;

Final Repayment Date means, in relation to an Advance, the expiry of the period six and a half years after its Borrowing Date, and each Extension Date that thereafter becomes its Final Repayment Date as a result of Clauses 7.3, 7.4 or 7.5;

Financial Year means a period from and including 1 April in one year until and including 31 March in the next year;

Insurances means those policies of insurance required to be maintained by the Borrower and arranged by the Developer under the provisions of paragraphs 2.1 and 2.2 (Insurance) of part 7 (Service Conditions) of the schedule to the Management and Maintenance Agreement;

Inter Creditor Agreement means an inter creditor agreement between, amongst others, the Borrower, the Lender and the Developer, in a form agreed by the Lender as varied and amended from time to time;

Lender’s Account means the Lender's account no [     ] with sort code [     ] at [     ] Bank, [     ] branch, or such other account as the Lender may from time to time notify to the Borrower in writing;

Long Stop Date is as defined in the Take Out Agreement; 

Management and Maintenance Agreement means the agreement of that name dated on or around the date of this Agreement among the Borrower, the Developer, the Lender and SFT as varied and amended from time to time;

Members Agreement means the agreement of that name dated on or around the date of this Agreement among the Lender, the Developer and SFT as varied and amended from time to time;

Money Laundering Regulations means the Money Laundering Regulations 2007;

Notional Settlement Amount means, in relation to any repayment of all or any part of an Advance (other than any Advance funded by commercial borrowings of the Lender as a result of Clause 7) prior to its Final Repayment Date, the settlement amount that would have been payable to the PWLB under the PWLB Lending Arrangements if:

a) such repayment had been applied by the Lender in premature repayment of fixed rate borrowings raised by it from the PWLB (notional borrowings), 

b) the rate of interest applicable to such notional borrowings was the fixed rate of interest applicable on the Borrowing Date of the Advance being repaid in whole or in part, and interest periods were semi-annual, 

c) the scheduled repayment date of the notional borrowings was the Final Repayment Date, and 

d) the discount rate to be applied was the rate in the ‘premature repayment’ set of rates in force at the time of the repayment;

and otherwise all as would have been calculated in accordance with the PWLB Lending Arrangements; 

Phase is as defined in the Take Out Agreement;

Purchase Price is as defined in the Take Out Agreement;

PWLB means the Commissioners of the Public Works Loan Board; 

PWLB Lending Arrangements means those lending arrangements of the PWLB in force as specified in Circular 156 dated 1 November 2013 of the United Kingdom Debt Management Office, and any amended or supplemented version from time to time in force; 

Reserve Account is as defined in the Members Agreement;

Retention Bond is as defined in the Take Out Agreement; 
Scottish Government Guarantee means a guarantee issued by the Scottish Ministers in favour of the Lender dated on or around the date of this Agreement  as varied and amended from time to time;

Security Documents means each of the following Encumbrances created or to be created by the Borrower in favour of the Lender;

a) a first ranking standard security over the Site(s) relating to each Phase and the related Units (each a Standard Security);

b) a first ranking assignation in security over relevant contracts, insurances, bank accounts and other assets (the Assignation), and

c) a first ranking bond and floating charge (the Floating Charge),

in each case in a form agreed by the Lender, duly completed;

Semi-Annual Date means each of 31 March and 30 September in each year;

Settlement Date is as defined in the Take Out Agreement;

SFT means Scottish Futures Trust Investments Limited (Registered Number SC381388) whose registered office is at  1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF;

Sterling and £ means the currency issued by the Bank of England from time to time; 
Subsidiary means (a) a subsidiary as defined in Section 1159 of the Companies Act 2006 and (b) a subsidiary undertaking as defined in Section 1162 of the Companies Act 2006;

Take Out Agreement means the Take Out Agreement referred to in the Background section  as varied and amended from time to time;
Unit is as defined in the Management and Maintenance Agreement; 

Unit Disposal Proceeds means the proceeds raised from any disposal of Units, after deduction of reasonable transaction costs; and

Unit Disposal Programme is as defined in the Members Agreement.

Interpretation

In this Agreement, except where the context otherwise requires:

1.1.1 all references to Clauses and to the Schedule (and Parts thereof) are references to Clauses of and the Schedule (and Parts thereof) to this Agreement;

1.1.2 words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;

1.1.3 any reference to any statutory provision or enactment of any kind having the force of law include a reference to that provision as from time to time amended, extended or re-enacted;

1.1.4 all references to agreements, documents, or other instruments include a reference to the same as amended or supplemented or restated from time to time by all the parties;

1.1.5 all references to any party include a reference to their successors and permitted assignees;

1.1.6 the expression party means each or any of the parties from time to time to this Agreement, so long as they remain a party;

1.1.7 any undertaking by any of the parties not to do any act or thing shall, so far as it is within the power of that party, be deemed to include an undertaking to use reasonable endeavours (taking into account the extent of any control or influence it may have) not to allow or permit the doing of that thing;

1.1.8 any notice, instruction, notification, direction, request, consent or approval contemplated herein shall be made or given in writing; 

1.1.9 the headings to the Clauses are inserted for convenience only and do not affect the interpretation of this Agreement; and any words or expressions defined in the Schedule have the same meaning where used in any other part of this Agreement; 

1.1.10 where the words include(s) or including are used they are illustrative and shall not limit the scope of the words preceding them; and 
1.1.11 for the avoidance of doubt, nothing herein contained or implied or done in terms of this Agreement shall prejudice or affect the powers, rights, duties and obligations of the Lender as local authority, Planning Authority, Building Control Authority, Roads Authority or its statutory successors or similar such authority under or by virtue of any public or local Act, order, statutory instrument, regulation or byelaw or relieve the other party or parties to this Agreement of the necessity of obtaining from the local authority or its statutory successors in said capacity all consents, permissions, warrants or approvals as may be requisite under or by virtue of any such public or local Act or others.
2. Facility
2.1 The amount of the available Facility is £[     ], representing (i) 70% of the projected aggregate Purchase Prices and (ii) the aggregate of (a) stamp duty land tax costs or land and buildings transaction tax costs, as the case may be, (b) conveyancing costs and registration dues and (c) monitoring surveyor's costs of all the Phases of the Development, and is subject to reduction pursuant to Clause 2.2.  Accordingly, the aggregate principal amount outstanding of all Advances shall not at any time exceed that aggregate available amount.

2.2 The Facility may be reduced and/or cancelled by notice from the Lender to the Borrower if:

2.2.1 the Settlement Date for any Phase has not occurred by its Long Stop Date (all as referred to in the Take Out Agreement).  The reduction in the Facility shall be 100% of the amount applicable to that Phase; or

2.2.2 the Take Out Agreement is terminated.

3. Purpose
The Facility shall be utilised by the Borrower for financing (i) 70% of each Purchase Price and (ii) the aggregate of items (a), (b) and (c) as referred to in paragraph 2.1 above applicable to each Phase, payable by the Borrower on completion of each Phase. 
4. Borrowing of Advance
4.1 The Borrower may draw an Advance from time to time to finance the purchase of a Phase on the Settlement Date of that Phase, by giving a Borrowing Notice not less than 2 Business Days before the proposed date of drawing (which must be a Business Day).

4.2 Drawing of an Advance is conditional on:

4.2.1 the Borrower complying in full with Clause ‎9 below;

4.2.2 no Event of Default having occurred or being likely to result from the drawing of the Advance; 

4.2.3 the amount of the Advance requested being 70% of the Purchase Price for the Phase together with costs and dues referred to in Clause 2.1; and 

4.2.4 the Borrowing Date being the Settlement Date and being on or prior to, the relevant Long Stop Date.

4.3 The proceeds of the Advance shall be paid to the Borrower Account by the Lender on the Borrowing Date for onward transmission to the Developer.  If, however, there is any retention applied to the Purchase Price on the Settlement Date as provided in the Take Out Agreement, an amount of the Advance equal to the retention will be held by the Borrower in a bank account charged to the Lender and only be paid to the Developer when and to the extent that the retention is finally released.

5. Repayment
5.1 Subject to Clause 5.3, each Advance shall be repaid in full on its Final Repayment Date.  If at any time after the date 6 months prior to the Final Repayment Date the Borrower has or is likely to have insufficient funds to repay the Advance due under this Clause ‎5.1, it will promptly notify the Lender in writing accordingly.  Such notification will include reasonable details of the circumstances and background relating to the insufficiency.  

5.2 On receipt by the Borrower of any Unit Disposal Proceeds, the Borrower will hold the proceeds in a bank account charged to the Lender until the same are required to be repaid to the Lender under Clause 5.3.

5.3 Such Unit Disposal Proceeds will be applied in repayment of Advances on the last Business Day of the calendar month in which they are received, in accordance with paragraph 6.3 of part 9 of the schedule to the Members Agreement.  The Advances to be repaid will be, firstly, those Advances which partly financed the original purchase of the disposed Units and, secondly, such other Advances as may be selected by the Lender.

5.4 All repayments are to be made together with 

5.4.1 accrued interest on the Advance up to the date of repayment and all other fees, costs and expenses of the Lender relating to the repayment (if any); and

5.4.2 any Breakage Costs arising as a result of the repayment.

5.5 Any Breakage Costs arising shall be for the account of the Borrower and shall be paid to the Lender as specified in Clause ‎5.4.2 from the Unit Disposal Proceeds.  Any Breakage Gains arising shall also be for the account of the Borrower and shall be applied in full in additional repayment of Advances, together with accrued interest thereon up to the date of repayment, at the same time as the Unit Disposal Proceeds are so applied.

5.6 The Borrower is not entitled to repay any Advance otherwise than at the times and in the manner provided for in this Agreement. 

6. Interest
6.1 Interest is payable:

6.1.1 on each Advance at a fixed rate of 4% per annum or at such other fixed rate as may apply from time to time to the Advance as a result of Clause 7;

6.1.2 six monthly in arrears on each Semi-Annual Date, on any early repayment under Clauses 5.3 or 5.5 and on each Advance’s Final Repayment Date; and

6.1.3 on demand on each overdue sum from the due date until the date of actual payment (as well after as before decree) at the Default Rate.

6.2 If at any time the Borrower has or is likely to have insufficient funds (excluding the balance of the Reserve Account) to pay interest due under Clause 6.1 it will promptly notify the Lender in writing accordingly.  Such notification shall include reasonable details of the circumstances and background relating to the insufficiency.

6.3 The Borrower may from time to time request that the Lender provides a pro forma calculation for onward transmission to the Developer of the likely Breakage Costs or Breakage Gains which would arise as a result of any early repayment pursuant to Clause 5.3 on a specified date of any specified amount of the Advances.  The Lender shall in each case promptly supply such calculation, which will be indicative, but not binding, on the Lender or, in the case of any commercial borrowings raised by it, will request such details from the relevant lender and forward the same to the Borrower when received.

7. Extension of Final Repayment Date
7.1 The Borrower shall give notice to the Lender, by no later than 60 days before any subsisting Final Repayment Date (other than the last) relating to an Advance,

7.1.1 if it wishes the Lender to consider raising commercial borrowings rather than PWLB borrowings to finance the extension of that Final Repayment Date, and

7.1.2 of the various periods of extension for which it wishes the Lender to obtain indicative pricing, being any period from that Final Repayment Date up to and including the tenth Anniversary of the Borrowing Date of the relevant Advance.

7.2 The Lender will give notice to the Borrower, by no later than 30 days before the subsisting Final Repayment Date, of the indicative fixed rate of interest that would be applicable to the Advance for each of the periods specified by the Borrower in any notice delivered under Clause 7.1.  Such indicative rates will be:

7.2.1 the rate being charged to the Lender (determined on or shortly before the date of the Lender’s notice) for fixed rate borrowings raised by it from the PWLB; and

7.2.2 where applicable, the rate (inclusive of margin) and any additional costs at which the Lender is able to fund the Advance for each relevant period from commercial borrowings;

in each case as determined by the Lender.  Such determination shall be conclusive save in the case of manifest error.  The Lender’s notice will also include details of the indicative terms and conditions applicable to any such commercial borrowing.

7.3 Subject to Clause 7.4, the Borrower shall inform the Lender, by no later than 14 days before the subsisting Final Repayment Date, which of the commercial borrowings or PWLB borrowings and the respective indicative commercial borrowing rates or indicative PWLB rates it wishes to accept and the related Extension Date that it wishes to apply to the relevant Advance as its new Final Repayment Date.

7.4 The Lender will inform the Borrower by no later than 5 days prior to the relevant subsisting Final Repayment Date of the actual interest rate applicable on that day being charged by the PWLB (the PWLB Rate).  If that interest rate is lower than the rate for commercial borrowings the Lender will inform the Borrower accordingly.  The Borrower will inform the Lender by no later than 3 days prior to the relevant subsisting Final Repayment Date which source of borrowings (commercial borrowings at the rate fixed as at the date referred to in Clause 7.3 and any changes to such commercial borrowing rates, or the PWLB Rate) it wishes the Lender to apply and the Lender shall apply such borrowings to the relevant Advance as from the date immediately following its subsisting Final Repayment Date.

7.5 If the Borrower fails to give any notice

7.5.1 in compliance with Clause 7.1 then the Lender’s notice under Clause 7.2 will relate solely to PWLB borrowings and for such periods as the Lender may select, and/or

7.5.2 in compliance with Clause 7.3, then the Lender may, acting with the approval of SFT, specify such Extension Date as the new Final Repayment Date as may be considered appropriate in the circumstances, in the absolute discretion of the Lender and SFT, subject to Clause 7.6.

7.6 For the avoidance of any doubt, each subsisting Final Repayment Date will be extended in accordance with this Clause 7 until the tenth Anniversary of the Borrowing Date of the relevant Advance, at which point no further extensions will be permitted in relation to that Advance.

7.7 On any extension applying under this Clause 7, any fees and expenses of the Lender shall be paid to it by the Borrower and be added to the amount of the Advance.

8. Fees and Expenses
The Borrower shall, on demand by the Lender, reimburse the Lender (on a full indemnity basis) for all costs and expenses (including legal fees, outlays and VAT) incurred in or in connection with the preservation and/or enforcement of the rights of the Lender against the Borrower in respect of

8.1 any request for an amendment to the Facility, or

8.2 any early repayment of the Facility pursuant to Clause 5.3, or 

8.3 any Event of Default arising under this Agreement or any Security Document.

9. Conditions Precedent
Prior to making any Advance available on its Borrowing Date, the Lender must have received the items listed in ‎Part 3 of the Schedule in a form and substance satisfactory to it.

10. Undertakings
The Borrower agrees to comply with the undertakings set out in ‎Part 4 of the Schedule at all times until the Final Repayment Date for the last Phase.

11. Cancellation and Repayment on default
11.1 If any of the events set out in ‎Part 5 of the Schedule occur, the Lender may by written notice to the Borrower, declare:

11.1.1 that all or any part of the Facility is cancelled (whereupon the same shall be cancelled); and/or

11.1.2 the Advances to be immediately due and payable (whereupon the same shall become so payable together with accrued interest thereon and any other sums then owed by the Borrower); and/or

11.1.3 that the interest rate specified in Clause ‎6.1.1 is increased to the Default Rate.

12. Assignation
12.1 The Facility may not be assigned by the Borrower.

13. Market Protections
13.1 In relation to this Agreement:

13.1.1 all payments by the Borrower will be made in Sterling to the Lender for the credit of the Lender’s Account and without any deductions whatsoever. The Borrower will keep the Lender indemnified against all taxes payable or incurred in respect of the Facility;

13.1.2 in the absence of manifest error the Lender's statement of the rate and/or amount of interest or of any other amount due under this Agreement shall be conclusive.

14. Standard Provisions
The provisions set out in ‎Part 6 of the Schedule shall apply to this Agreement and the acts of the parties under it.

15. Law and Jurisdiction
This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties submit to the irrevocable and exclusive jurisdiction of the Scottish courts.

IN WITNESS WHEREOF this Agreement consisting of this and the preceding 10 pages, together with the Schedule annexed, is executed as follows:

Signed for and on behalf of [Insert name of LLP] by

……………………………………………… Director/Authorised Signatory of SFT/ the Lender/ the Developer as member

……………………………………………… Full Name

at 

on the 
      day of 

20                    

in the presence of:

Witness

………………………………………………

Name

………………………………………………

Address
………………………………………………
………………………………………………
Signed for and on behalf of [Insert name of Council] by

………………………………………………

……………………………………………… Full Name

Proper Officer, at Edinburgh 
on the 
      day of 

20
             

in the presence of:

Witness

………………………………………………

Name

………………………………………………

Address
………………………………………………
………………………………………………
This is the Schedule in 6 Parts referred to in the Facility Agreement between the Borrower and the Lender dated 


Part 1 
The Development Vehicle
· [


] LLP.

· Registered number: [




]

· Registered office: [




]

· Address for Notices: [




]

THE PARTICIPATING LOCAL AUTHORITY

·  [


] Council.

· Principal place of business: [



]

· Address for Notices: [




]

THE DEVELOPER

· [


] Limited

· Registered number: [


]

· Registered office: [


]

Part 2 
Form of Borrowing Notice
(To be completed on letterhead of the Borrower)

To:
[
] (the Lender)

[          ]

From:
[Enter Borrower’s name]

Date:
[         ]

Facility Agreement dated [     ] 20[     ]
Unless the context requires otherwise, capitalised terms used herein have the same meaning given to them in the Facility Agreement.

We wish to borrow an Advance as follows:

1.1 Amount: £[     ].

1.2 Borrowing Date       20 [     ].

We hereby confirm that, as at today's date:

1.3 there has been no change to our constitutional documents since last supplied to the Lender, and if any change has occurred a copy of the same has been provided to the Lender;

1.4 each copy document supplied to the Lender under the Facility Agreement is correct, complete and in full force and effect; and

1.5 there is no subsisting Event of Default, and no subsisting event which would with the giving of notice, lapse of time or determination of materiality or other condition become an Event of Default.

We also confirm that

1.6 the Borrowing Date will be the Settlement Date under the Take Out Agreement in relation to the relevant Phase and that the Borrowing Date is on or prior to the relevant Long Stop Date,

1.7 [there is no retention being applied to the Purchase Price and a Retention Bond will be provided] OR [There is a retention of £[     ] being applied to the Purchase Price and accordingly such amount shall be held by us in a bank account charged in your favour until we notify you that, in accordance with the provisions of Clause 10 of the Take Out Agreement, the retention requires to be  released to the Developer], 

1.8 the Borrower Account is our current account number [         ] with sort code [         ] at [         ] Bank, [         ] branch; and

1.9 the Management and Maintenance Agreement has come into effect prior to the Settlement Date in respect of the relevant Units.
By:

Authorised Signatory for and on behalf of

[Borrower Name]

Part 3 
Conditions Precedent
On or prior to each Borrowing Date, the Lender must have received all of the following in a form and substance satisfactory to it:

1. CORPORATE

1.1 certified true copies of two separate pieces of documentation to (a) verify the identity and (b) confirm the permanent address of all office bearers of the Borrower by way of identification as required under the Money Laundering Regulations, such certification to be carried out by the Borrower’s solicitors; and
1.2 a copy of a written resolution of the Board of Management of the Borrower approving the execution, delivery and performance of this Agreement, the Security Documents, the Inter Creditor Agreement and all other relevant documentation to be entered into by the Borrower.

2. FINANCIAL

2.1 a duly completed Borrowing Notice substantially in the form set out in Part 2 of the Schedule.

3. DEVELOPMENT

3.1 a copy of the certificate of title issued by the Developer to the Borrower as of the Settlement Date;
3.2 evidence of compliance with all the insurance obligations of the Borrower, namely buildings and contents insurance of the Units (as required under paragraphs 2.1 and 2.2 of part 7 of the schedule to the Management and Maintenance Agreement) with the Lender’s interest as a creditor duly endorsed thereon and in respect of public liability; 

4. SECURITY

4.1 a duly executed version of each Standard Security to be granted in respect of the relevant Phase and of each other Security Document;

4.2 such other documentation or information as the Lender may reasonably request to enable the Security Documents to be recorded, registered or otherwise constituted or perfected; and
4.3 a Letter of Obligation by the Borrower’s solicitors in the appropriate Property Standardisation Group form in respect of the grant of the Standard Security by the Borrower to the Lender.
Part 4 
Undertakings
To deliver to the Lender on request such information as the Lender may require including:

1.1 annual audited accounts to be received no later than six months after the end of the relevant Financial Year; and

1.2 documentary evidence to be produced annually in respect of buildings and contents insurance of the Units (as required under paragraphs 2.1 and 2.2 of part 7 of the schedule to the Management and Maintenance Agreement) with the Lender’s interest as a heritable creditor duly endorsed thereon and in respect of public liability.

To maintain its existence and not to change the nature of its business without the prior written consent of the Lender.

To obtain and maintain in force all licences, consents, permits and insurances necessary for its business and assets.

Not to amend its constitutional documents without the prior written consent of the Lender.

Not to grant or permit to subsist any Encumbrance over all or any of its assets (except in accordance with the terms of this Agreement, the Security Documents and the Inter Creditor Agreement and any involuntary liens arising by operation of law) without the prior written consent of the Lender. 

Not to dispose of all or any of its assets other than pursuant to a Unit Disposal Programme without the prior written consent of the Lender.

Not to have any Borrowings other than:

1.3 in accordance with the terms of this Agreement, the Security Documents and the Inter Creditor Agreement; or 

1.4 arising in the normal course of operation of its activities,

without the prior written consent of the Lender.

Not to make any payment to the Developer in respect of the A Loan Stock and/or the Developer’s Equity (each as defined in the Members Agreement):

1.5 if any Event of Default has occurred or is continuing, or

1.6 otherwise than in accordance with the provisions of the Members Agreement and the Inter Creditor Agreement, or 

1.7 which, if made, would reduce any reserve or buffer resolved by the Borrower to be appropriate for the purposes of its cash management. 

Comply with all its obligations under the Take Out Agreement, the Management and Maintenance Agreement, the Members Agreement, the Security Documents, the A Loan Stock and the Inter Creditor Agreement.

Part 5 
Cancellation and Repayment on default
The events referred to in Clause ‎11 (each of which is an Event of Default) are:

the Borrower fails to pay any sum due hereunder on the due date (and the Lender either (a) is unable to make a claim under or (b) has made a claim under and does not receive payment within 30 days thereafter under, the Scottish Government Guarantee); or

any representation or statement made by or on behalf of the Borrower in this Agreement, or in any Security Document, or in any certificate, statement, notice, opinion or other document given to the Lender in writing in connection with this Agreement is not complied with or is or proves to have been incorrect in any respect when made which, in the reasonable opinion of the Lender is material; or

the Borrower fails in the due performance or observance of any of its, undertakings or obligations under this Agreement or in any Security Document (other than its payment obligations which are referred to in paragraph 1 above) and, in respect of any such failure which is capable of being remedied, such failure continues for 14 days after notice is given by the Lender to the Borrower; or

the Borrower 

1.1 suspends payment of its debts; or,

1.2 is unable to pay its debts within the meaning of the Insolvency Act 1986; or

an application is made to the Court for any administration order under the Insolvency Act 1986 (unless it is frivolous or vexatious and is discharged within 7 days), or an administrator is appointed, in respect of the Borrower; or

the Borrower takes any action for:

1.3 the winding up or dissolution of the Borrower; or

1.4 the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer of the Borrower over the whole or any part of its undertaking, assets, rights or revenues;

or an order is made or resolution passed for any such winding up, dissolution or appointment.

the Borrower ceases to carry on its business; or

any of the events specified in paragraphs 4 to 6 inclusive occur in relation to the Developer, unless replacement arrangements thereafter satisfactory to the Lender are put in place by the Borrower within 30 days thereafter; or

any Event of Default occurs in relation to the Developer under the Management and Maintenance Agreement which entitles the Borrower to terminate that Agreement, unless it is remedied to the satisfaction of the Lender within 30 days thereafter; or

the Scottish Government Guarantee or any Security Document at any time ceases to be in full force and effect (unless a replacement guarantee or security satisfactory to the Lender is promptly granted to the Lender).

Part 6 
Standard Provisions
Entire Agreement Except where expressly provided in this Agreement, this Agreement supersedes all understandings, agreements and documents between or by the Parties prior to the date hereof regarding any matters dealt with in this Agreement.

Notices Any document, notice, notification, statement, application for consent or other thing required to be given or served in terms of this Agreement may be given or served personally, or by sending the same by first class recorded delivery post in accordance with the details specified in Part 1 of the Schedule or, in each case, at or to such other address as shall have been notified to the other party for that purpose.

Any document, notice, statement or other thing given or served by post in accordance with paragraph 2 shall be deemed to have been duly given or served on the second Business Day after the letter containing the same was posted, and in proving that any document, notice, statement or other thing was so given or served, it shall be necessary only to prove that the same was properly addressed and posted in accordance with the provisions of the foregoing paragraph.

Waiver No failure by any party to exercise or enforce, and no delay in exercising or enforcing, any right, remedy or provision of this Agreement shall operate as a waiver of such right, remedy or provision.  No single or partial exercise or enforcement of any right, remedy or provision shall preclude any other or further exercise or enforcement of any other right, remedy or provision.  No waiver shall be effective unless it is in writing.

Severability If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.

Third Party Rights No rights shall be conferred under or arising out of this Agreement upon any persons other than the Lender and the Borrower.

Change in Law If it becomes unlawful for the Lender to allow all or part of the Facility to remain outstanding, and/or to make, fund or allow to remain outstanding all or part of any Advance and/or to perform all or any of its other obligations and/or to exercise or have the benefit of any of its rights under this Agreement, then to the extent necessary to ensure compliance with the relevant law:

1.1 the Lender shall promptly notify the Borrower on upon becoming aware of that event by notice in writing;

1.2 upon the Lender notifying the Borrower pursuant to  paragraph ‎6.1, all or the relevant part of the Facility shall be immediately cancelled;

1.3 the Borrower shall repay the Advances together with accrued interest on such date as the Lender shall specify in the notice delivered to the Borrower pursuant to paragraph 6.1 (being no earlier than the last day of any applicable grace period permitted by law); and

1.4 if the Borrower fails to repay the Advances within the period notified under paragraph ‎6.1, the Lender shall be entitled to interest on the said sum at the Default Rate from the date of the written demand until repayment in full of the Advances and the interest thereon.

2. Confidentiality 

2.1 Subject to paragraphs 8.1 and 8.3, each party shall treat the other parties’ Confidential Information as confidential, and shall not disclose it to any other person without the owner's prior written consent.

2.2 Paragraph 7.1 shall not apply to the extent that:

2.2.1 such disclosure is a requirement of law placed upon the party making the disclosure;

2.2.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;

2.2.3 such information was obtained from a third party without obligation of confidentiality;

2.2.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or

2.2.5 such information was independently developed without access to the other party's Confidential Information.

2.3 The Borrower shall not use any of the Lender’s Confidential Information received otherwise than for the purposes of this Agreement.

2.4 Nothing in this Agreement shall prevent the Lender from disclosing the Borrower’s Confidential Information:

2.4.1 to any Public Body.  All Public Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Public Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Public Body, subject always to the provisions of FOISA and/or the EISR; 

2.4.2 to any consultant, contractor or other person engaged by the Lender;

2.4.3 for the purpose of the examination and certification of the Lender accounts or pursuant to paragraph ‎8 below;

2.4.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Lender has used its resources.

2.5 In this Part 6 of the Schedule: -

2.5.1 Confidential Information means information that ought to be considered as confidential and may include information whose disclosure would or would be likely to prejudice the commercial interests of any person, trade secrets, intellectual property rights, know-how of any party; and

2.5.2 Public Body means any department, office or agency of national or local government.

3. Freedom of Information

3.1 The Borrower acknowledges that the Lender is subject to the requirements of the FOISA and the EISR and shall assist and cooperate with the Lender to enable it to comply with their information disclosure obligations. 

3.2 The Borrower shall provide the Lender with a copy of all Information in its possession or power in the form that the Lender requires within five Business Days (or such other period as the Lender may specify) of that Information being requested and provide all necessary assistance as reasonably requested by the Lender to enable the Lender to respond to the request for Information within the time for compliance set out in section 10 of the FOISA or regulation 5 of the EISR.

3.3 The Lender shall be responsible for determining in its absolute discretion whether Information is exempt from disclosure in accordance with the provisions of the FOISA or the EISR.

3.4 In this Part 6 of the Schedule: -

3.4.1 FOISA means the Freedom of Information (Scotland) Act 2002 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation;

3.4.2 EISR means the Environmental Information (Scotland) Regulations 2004 together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation; and

3.4.3 Information has the meaning given in section 73 of FOISA.

