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MEMBERS AGREEMENT 

AMONG:
SCOTTISH FUTURES TRUST INVESTMENTS LIMITED being incorporated under the Companies Acts (Registered Number SC381388), whose registered office is at 1st Floor, 11-15 Thistle Street, Edinburgh, EH2 1DF (SFT);
and

[

]  COUNCIL, constituted by the Local Government etc (Scotland) Act 1994 and having its principal place of business at [

]  (the Local Authority);
and

[INSERT NAME], being a limited liability partnership incorporated under the Limited Liability Partnerships Act 2000 (Registered Number [

]), whose registered office is at [ 


] (the LLP).

BACKGROUND:

A. SFT has developed together with [

] Council and Scottish Ministers, and is arranging the delivery of, the NHT Council Variant.
B. The LLP is a limited liability partnership between SFT and the Local Authority formed in order to carry on the Business.
C. Accordingly, SFT and the Local Authority have agreed to set out the basis for the management and operation of that limited liability partnership, and the rights and obligations of the respective members, as now provided in this Agreement.

AGREEMENT:
1. Definitions and Interpretation
1.1 Definitions

In this Agreement (including the background section above), unless expressly stated to the contrary or the context otherwise requires, the following words and expressions shall have the following meanings:

Accounting Reference Date means 31 March or any other date determined in accordance with this Agreement;

Advance has the meaning given in the Facility Agreement;

Agreement means this Members Agreement (including the Schedule);
Asset Management Plan means the plan to be prepared by the Local Authority as described in paragraph 1.5 of Part 8 of the Schedule, in the form set out in Part 9 of the Schedule, as such plan is amended from time to time;
Auditors means the auditors of the LLP from time to time, being initially [

], or such other auditors as the LLP may appoint from time to time;

Bank means, initially [

 FORMTEXT 
     

 QUOTE  ]  \* MERGEFORMAT ] and thereafter such bank as may be appointed by the Board of Management in accordance with this Agreement;

Board Members means the members of the Board of Management;

Board of Management means the board of management of the LLP, comprised of representatives of the Members, referred to in Clause 5;

Borrowing Notice has the meaning given in the Facility Agreement; 
Broad Rental Market Area means an area as defined in Paragraph 4 of Schedule 3B to the Rent Officers (Housing Benefit Functions) (Scotland) Order 1997 (SI 1997/1995) as amended by the Rent Officers (Housing Benefit Functions) Amendment (No.2) Order 2008 (SI 2008/3156); 
Building Contract means a building contract entered into or to be entered into between the Local Authority and a Building Contractor relative to a Development;
Building Contractor means a building contractor who has been appointed by the Local Authority to construct the Units on a Site or, as the case may be, to refurbish a Unit or Units;
Business means the activities of:

(a) purchasing, 
(b) letting on a short assured tenancy at up to an Intermediate Rent,
(c) the procuring of the management and maintenance of, and 
(d) the eventual disposal of, 
the Units;
Business Day means any day which is not a Saturday, a Sunday or a bank or public holiday in Scotland;

Calculation Date means [1 April 2013] and 1 April in each following year;
Certificate of Defects Completion means in respect of a Unit (or Development, as the case may be) a certificate issued by the Local Authority’s clerk of works or such other suitably 

qualified person, agreed by the parties, confirming that all Defects have been made good;
Common Parts mean: 
a) infrastructure works including water, gas, electricity and/or oil pipes, tanks, conductors, mains, substations, and all equipment and apparatus;
b) television, internet and telephone cables and ducting; 

c) all sewerage and drainage connections; 

d) all roads, footpaths, open spaces, common or amenity ground, bin stores, car parking areas and landscaped areas; 

e) boundary walls, fences, railings and hedges; 

f) common lighting; 

g) where the Units form a block of flatted dwelling houses; 

i) window frames, window glass, window sills, window catches, sash cords, walls, roofs, roof spaces and hatch(es), chimneys, chimney stalks and flues; 

ii) common rhones, gutters, conductors; 

iii) internal and external doors, stairs, staircases, floor coverings, passages, landings, walls and ceiling enclosing the same, staircase lighting, staircase flooring; 

iv) communal television aerial(s), satellite dishes; cabling and associated equipment; 

v) security telephone system, doorbells, locks and letter boxes at the front entrance to the block; and

vi) any other areas of ground or items not forming part of a Unit and used by or to service more than one Unit in the Development;
where such items are external to the Units;
Consents means all approvals, consents, permissions, licences, certificates and authorisations (whether statutory or otherwise) which are required for the Development or Unit as the case may be;
Date of Practical Completion means the date that the Local Authority’s clerk of works or other such suitably qualified person,  certifies a Unit (or Development, as the case may be) as being Practically Complete;

Defects means any defects, shrinkages or other faults in the relevant Unit or Development which are not Snagging;

Defects Liability Period means in respect of each Unit (or Development as the case may be), a period of 24 months commencing on the Date of Practical Completion
Designated Member means each of SFT and the Local Authority;

Development means the construction, or, as the case may be, refurbishment, letting, management and maintenance of Units at or on a Site in accordance with the NHT Council Variant;
Effective Date means the last date of signing of this Agreement;
Exit means in relation to a Unit, a disposal of that Unit by a Unit Disposal in accordance with Part 5 of the Schedule; 
Facility Agreement means the agreement with that title between the LLP and the Local Authority dated on or about the date of this Agreement; 

Financial Year means each financial period ending on the Accounting Reference Date;
Guarantee means the guarantee agreement between the Guarantor and the Local Authority dated on or about the date hereof;

Guarantor means the Scottish Ministers, in terms of the Scotland Act 1998;
Intellectual Property Rights means all intellectual property rights of any nature whatsoever, and all rights of a similar nature or having similar effect, throughout the world whether registered or unregistered;

Interest means the interest a Member has in the LLP from time to time;
Intermediate Rent means, in relation to each property size in each Broad Rental Market Area, a rent for the Period which is no more than (a) the level which is based on the figure provided in the month of January immediately prior to the commencement of the Period by Rent Service Scotland as being the fiftieth percentile point of market rent levels for the property size in question in that Broad Rental Market Area, based on the data collated in respect of the previous year or (b) any actual average private rental level for the property size in question in that Broad Rental Market Area which is higher than (a), provided such higher level has previously been agreed by the Scottish Ministers;

Management and Maintenance Agreement means the agreement with that title among SFT, the LLP and the Local Authority dated on or about the date of this Agreement;

Managing Agents is as defined in the Management and Maintenance Agreement;

Members means the members of the LLP being initially SFT and the Local Authority;
Minimum Space Standards means within a 20% variance of the following gross internal floor areas: 

	Flats
	GIFA (m²)

	1 Bedroom Unit
	47.2 

	2 Bedroom Unit
	60.0

	3 Bedroom Unit
	73.5

	4 Bedroom Unit
	82.5

	Houses
	GIFA (m²)

	1 Bedroom Unit
	48.5

	2 Bedroom Unit
	66.0 for 2 storey/61.0 for 1 storey

	3 Bedroom Unit
	76.5

	4 Bedroom Unit
	86.5


Name means the name of the LLP which is registered with the Registrar of Companies;

NHT Council Variant means the variation to the NHT Initiative whereby the Local Authority provides newbuild and/or refurbished homes for Intermediate Rent to the LLP in areas where there is demand for affordable housing;
NHT Initiative means the initiative for the delivery of housing for Intermediate Rent in areas where there is a demand for affordable housing;
Period means the period beginning on 1st April in any given year and ending on the following 31st March;

Practically Complete or Practical Completion means in respect of each Unit (or Development, as the case may be), practical completion of the Unit (or Development, as the case may be) certified by the Local Authority’s clerk of works, or such other suitably qualified person agreed by the paries, and which shall not be certified before:

(e) the relevant Unit (or Development, as the case may be) shall have been practically completed in all respects necessary to allow occupation/habitation and enjoyment of the property subject only to the outstanding items of a minor nature such that they are, in the Local Authority’s clerk of works’ or other suitably qualified persons proper discretion, Snagging items; and
(f) all Consents for the relevant Unit (or Development, as the case may be) have been obtained and all conditions of such Consents, which are required to be satisfied, have been satisfied; 
Purchase Price means the price that the Local Authority agrees with SFT and the LLP as being the price for a Unit or Development, as the case may be, in accordance with paragraph 1 of Part 8 of the Schedule; 

Registered Office means the registered office of the LLP which is registered with the Registrar of Companies;

Rent Service Scotland means the service of that name operated by the Guarantor, or any successor which undertakes similar functions including, in particular, gathering market evidence on private sector rents;

Required Balance is as defined in Clause 8.3;

Reserve Account is as defined in Clause 8.3;

Reserved Actions means those actions of the LLP which require the consent of both Members to be effected, or which require the consent of SFT to be effected, or which can be the subject of a direction by SFT as specified in Part 4 of the Schedule;
Retention means 1.5% of the Purchase Price of the relevant Unit or Development (as the case may be) or such other amount as is agreed between the local authority and the relevant building contractor or seller of the unit or development (as the case may be) and where no such amount is or has been agreed, nil.  
Schedule means the Schedule (comprising 9 Parts) attached to this Agreement;

Scottish Government Guarantee is as defined in the Facility Agreement; 
Settlement Date means in respect of a Unit or Development, as the case may be the date upon which the Local Authority provides the last of the Settlement Items to the LLP and SFT;

Settlement Item means an item listed in paragraph 5 of Part 8 of the Schedule;
Site means a site introduced by the Local Authority into the NHT Council Variant upon which a Unit or Development is to be built or refurbished;
Snagging means minor defects, deficiencies or omissions of a snagging nature which do not prevent a Unit (or Development, as the case may be) from being Practically Complete;

Snagging List means the list to be prepared (including any amendments) pursuant to paragraph 3.1 of Part 8 of the Schedule detailing the outstanding Snagging;
Subscription means the funding to be provided by each Member on or before the Effective Date as referred to in Clause 8;
Target Settlement Date means in respect of a Unit or a Development (as the case may be) the date which the Local Authority estimates as being the date that it will be able to provide the last of the Settlement Items in respect of that Unit or Development to the LLP and SFT;
Total Purchase Price is as defined in paragraph 2.3 of Part 6 of the Schedule;
UK GAAP means generally accepted accounting practice in the United Kingdom or such other accounting standards or financial reporting standards as may be generally accepted in the United Kingdom.  
Unit means each unit of housing built (or to be built) or refurbished (or to be refurbished) by or on behalf of the Local Authority at or on a Site, either individually or forming part of a Development;
Unit Disposal means a disposal of some or all of the Units;
Unit Disposal Proceeds means the proceeds raised from any Unit Disposal after deduction of reasonable transaction costs; 
Unit Disposal Programme means a programme, in writing, specifying the process (including the approximate dates and expected amounts to be received) for the marketing and selling (or transfer amount) of the Units (or any number of them) within a given Development or other category, which programme is to be developed and agreed between the Members prior to any Unit Disposal of any Units within that Development or other category taking place; and

Viability Tests means that the LLP and SFT are satisfied that:

(i) the Local Authority has (or will have by the Settlement Date) good and marketable title to the Unit(s) (or Development as the case may be); and
(ii) the proposed rent for the Unit(s) is an Intermediate Rent; and

(iii) that the Unit(s) is/are capable of supporting the costs associated with the purchase, management and maintenance of the Unit(s) (as such costs are agreed by SFT in its absolute discretion) both on an individual and a portfolio basis when considered with all other Units owned by the LLP and will achieve an overall minimum interest cover ratio of 1.05:1; and
(iv) the Unit(s) meets/meet, or will meet, the Minimum Space Standards; and

(v) the Unit(s) (or Development as the case may be) is/are within the Local Authority area; and

(vi) if the Development is to be delivered in phases, that each phase is freestanding and does not depend upon completion of the whole Development for the other tests listed above to be satisfied; and

(vii) that the proportion of refurbished Units to new build Units accepted by the LLP would not exceed [40:60] by 31st December 2015 if the Unit(s) (or Development, as the case may be) were included within the NHT Council Variant; and

(viii) the Unit(s) meets/meet, or will meet the Repairing Standard as such term is defined in the Management and Maintenance Agreement.
1.2 Interpretation

In this Agreement, except where the context otherwise requires:

1.2.1 all references to Clauses and the Schedule (and Parts thereof) are references to Clauses of and the Schedule (and Parts thereof) to this Agreement;

1.2.2 words signifying the masculine include the feminine and words signifying the neuter include the masculine and the feminine, and words importing the singular include the plural and vice versa;

1.2.3 references to

(a) the 2006 Act mean the Companies Act 2006;

(b) the 2000 Act mean the Limited Liability Partnerships Act 2000; and

(c) the 1986 Act mean the Insolvency Act 1986,

and all related regulations and orders.

1.2.4 any reference to any statutory provision or enactment of any kind having the force of law includes a reference to that provision as from time to time amended, extended or re-enacted;

1.2.5 all references to agreements, documents, or other instruments include a reference to the same as amended or supplemented or restated from time to time by all the parties;

1.2.6 all references to any party include a reference to their successors and permitted assignees;

1.2.7 the expression party means each or any of the parties from time to time to this Agreement, so long as they remain a party;

1.2.8 the expression indexation means that an amount is multiplied by:- 
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where (a) CPI1 is the value of CPI most recently published prior to the Calculation Date; and (b) CPI2 is the value of CPI for the month falling 12 months prior to the month to which CPI1 relates; and (c) CPI is the UK Consumer Prices Index or, if this is not published or changes materially, such other published index of retail prices as SFT may select, acting reasonably;

1.2.9 the expression disposal when used in relation to a Unit includes any disposal, sale or other transfer, or the grant or creation of any right, interest or option relating to the same, whatsoever other than the grant of any tenancy in accordance with this Agreement;

1.2.10 reference to the completion of a Development or of a Unit is to its Settlement Date;
1.2.11 reference to a Unit held by the LLP shall be deemed to include a Unit which falls to be purchased by the LLP in accordance with paragraph 1.4 of Part 8 of the Schedule;
1.2.12 the expressions house or housing include a reference to any flat or apartment and any related garden or other ground;

1.2.13 any undertaking by any of the parties not to do any act or thing shall, so far as it is within the power of that party, be deemed to include an undertaking to use reasonable endeavours (taking into account the extent of any control or influence it may have) not to allow or permit the doing of that thing;

1.2.14 any notice, instruction, notification, direction, request, consent or approval contemplated herein shall be made or given in writing;

1.2.15 the headings to the Clauses are inserted for convenience only and do not affect the interpretation of this Agreement; and any words or expressions defined in the Schedule have the same meaning where used in any other part of this Agreement; and

1.2.16 where the words “include(s)” or “including” are used they are illustrative and shall not limit the scope of the words preceding them.
1.3 Dispute Resolution
The parties agree that, to the extent they can be applied in any case, the adjudication provisions set out in Schedule Part 1 of the Scheme for Construction Contracts (Scotland) Regulations 1998 as amended by the Scheme for Construction Contracts (Scotland) Regulations 2011 (SSI 2011/371) shall apply to any dispute arising under this Agreement as if:
1.3.1 construction contract (as defined in the Housing Grants, Construction and Regeneration Act 1996 as amended by the Local Democracy, Economic Development and Construction Act 2009) included reference to this Agreement; and
1.3.2 all references to construction contract within the Scheme for Construction Contracts (Scotland) Regulations 1998 as amended by the Scheme for Construction Contracts (Scotland) Regulations 2011 (SSI 2011/371) included reference to this Agreement.
2. Formation of the LLP
2.1 Name and registered office The LLP is incorporated with the Name and Registered Office, and carries on business under the Name.  The Members may change the Name and the Registered Office at any time.  The Designated Members are responsible for notifying any change in the Name or the Registered Office to the Registrar of Companies in accordance with the 2000 Act.

2.2 Place of Business The LLP is to carry on the Business at the Registered Office and at such other places of business as the Members may determine.
2.3 Property The property of the LLP includes all property owned or occupied by the LLP for the purposes of the Business, and the Intellectual Property Rights of the LLP.  Accordingly: -
2.3.1 All property held or created by the LLP, or occupied or employed by the LLP for the purposes of carrying on the Business and which has been paid for by the LLP or expressly contributed to the LLP by either Member, or has otherwise accrued to the LLP, is owned or otherwise used by the LLP absolutely.  The Members have no individual rights in that property other than by any entitlement to distributions as may be due to them under this Agreement or following liquidation of the LLP.
2.3.2 If requested by the LLP, both Members shall give reasonable assistance (not including any financial contribution) to the LLP to the extent necessary to enable it to enforce its Intellectual Property Rights against third parties and apply for registration of the rights, where appropriate throughout the world, for the full term of those rights.

2.4 Banking The LLP's bank is the Bank.  All money belonging to the LLP shall be paid promptly into the LLP's operating account or, as applicable, the other accounts of the LLP at the Bank for the credit of the LLP.

2.5 Advisers The LLP’s auditors are the Auditors.  The Board of Management may alter the appointment at any time.
2.6 Accounting and Audit The Members shall ensure that proper books of account giving a true and fair view of the Business, the state of affairs and profit or loss of the LLP are properly kept and preserved and are open to inspection by the Members at all times.  Specifically: -
2.6.1 The LLP's books of account shall be kept at the Registered Office or at such other place as the Members determine.

2.6.2 The Local Authority shall provide the LLP with accounting and financial services including maintaining the LLP’s accounting records, preparation of the management accounts, the annual statutory accounts and taxation returns, managing and monitoring the receipt of income and the payment of outgoings.

2.6.3 The LLP's accounting reference period shall end on the Accounting Reference Date or such other date as the Members may determine.

2.6.4 The LLP shall prepare annual accounts as at the Accounting Reference Date in accordance with the 2006 Act.

2.6.5 Unless the LLP is exempt from audit under the 2006 Act, the LLP annual accounts shall be audited each year by the Auditors as at the Accounting Reference Date.  
2.6.6 The LLP’s annual accounts shall be:

(a) laid before a meeting of the Board of Management for consideration and, if thought fit, approved subject only to any variation approved by the Board of Management; and 

(b) then distributed to all Members for approval as required by the 2006 Act.

One of the Designated Members shall, upon such approval by the Members, sign the annual accounts of the LLP and file them with the Registrar of Companies, and shall notify any change in Accounting Reference Date to the Registrar of Companies, all in accordance with the 2006 Act.

2.7 Insurance The LLP shall at its own expense maintain insurance policies (for the benefit of the Members and/or the LLP and/or the Board Members as appropriate) in such amounts as the Members determine in respect of:

2.7.1 property of the LLP (to the extent not insured under the Management and Maintenance Agreement);

2.7.2 employer's liability, if required;

2.7.3 professional negligence, if the cost is reasonable and proportionate; and
2.7.4 personal liability on the part of Board Members if the cost is reasonable and proportionate.
2.8 The Local Authority shall at its own expense maintain public liability insurance for the benefit of the LLP in such amounts as the Members determine. 

3. Rights and Obligations of the Members AND SERVICES TO BE SUPPLIED BY THE LLP
3.1 No person may become a Member unless it is, or becomes, a party to this Agreement.  One of the Designated Members shall notify the appointment of a Member to the Registrar of Companies in accordance with the 2000 Act.

3.2 Neither of the Members may assign their Interest in the LLP, nor shall either Member at any time permit such Interest to be arrested or otherwise attached by diligence.

3.3 Both Members shall at all times act in accordance with the provisions of Part 1 of the Schedule.

3.4 Neither Member may:

3.4.1 derive any financial benefit from the use of the Name, the property of the LLP, or the business connections of the LLP except with the prior written consent of the other Member; or

3.4.2 engage in any contract or commitment on behalf of the LLP, except (a) in accordance with a resolution (consistent with the provisions of this Agreement, including any provision requiring the prior consent of one or both Members) passed at a meeting of the Board of Management duly convened and held in accordance with the provisions of this Agreement or (b) where expressly provided for in this Agreement or the Management and Maintenance Agreement.
3.5 The LLP shall indemnify any Member in respect of payments made and personal liabilities incurred by it in the proper performance by it of its duties as a Member, or in the ordinary and proper conduct of the Business, or in respect of anything necessarily done by it for the preservation of the Business or the property of the LLP.

3.6 The Local Authority, in accordance with its functions as set out in section 1 of the Housing (Scotland) Act 1987 and part 5 of the Housing (Scotland) Act 2001, and SFT, in furtherance of that part of its remit, as set by Scottish Ministers, which relates to improving the supply of affordable housing across Scotland and furthering economic development objectives through support to the construction industry, hereby engage the LLP to provide services consisting of the provision of housing for Intermediate Rent for a period of at least five years (except in any circumstances envisaged in Paragraphs 2.1 to 2.4 of Part 5 of the Schedule) in accordance with the terms of this Agreement; and the LLP accepts that engagement and agrees to provide such services to the Local Authority and SFT.

3.7 Where under applicable law any obligations of the Designated Members may be discharged by one Designated Member, the Local Authority shall discharge such obligations.

4. Meetings of the Members
4.1 Meetings of the Members shall be held at least once in every Financial Year.

4.2 A meeting of the Members shall be held during each Financial Year at which both Members shall attend in order to approve the previous Financial Year's audited accounts.

4.3 Every meeting of the Members shall be held in accordance with the provisions of Part 2 of the Schedule. 

5. The Board of Management 

5.1 The Board of Management shall (subject to the provisions of Clauses 5.4, 5.5 and 5.6) have control over the day-to-day administration of the LLP, the Business and its finances.  

5.2 The Board of Management shall be constituted as set out in Part 3 of the Schedule.
5.3 The Board of Management shall instruct the Designated Members to:

5.3.1 appoint the Auditors of the LLP;

5.3.2 reappoint the Auditors in accordance with the 2006 Act as required;

5.3.3 fix the remuneration of the Auditors; and

5.3.4 remove the Auditors from office as required.
5.4 The LLP shall procure that the Board of Management undertakes to both Members that it shall (and both Members shall use reasonable endeavours to procure that their respective Board Members shall use all powers competent to procure that the LLP shall) act in relation to any Reserved Action only in accordance with the provisions set out in Part 4 of the Schedule.
5.5 The Members (by way of a written direction, signed on behalf of both Members) may direct the Board of Management to cause the LLP to follow a particular course of action or to refrain from following a particular course of action, which direction shall be implemented without delay by the Board of Management.
5.6 In relation to those of the Reserved Actions which are referred to in paragraph 2 of Part 4 of the Schedule, SFT (acting alone) shall be entitled (by way of a written direction signed on behalf of SFT) to direct the Board of Management to cause the LLP to follow a particular course of action or to refrain from following a particular course of action, which direction shall be implemented without delay by the Board of Management.
6. INTRODUCTION OF ADDITIONAL DEVELOPMENTS, and completion of DevelopmentS
6.1 The Local Authority shall be able to propose unit(s) and/or developments for inclusion into the NHT Council Variant by sending a written notice to the LLP and SFT in accordance with paragraph 1 of Part 8 of the Schedule and the provisions of Part 8 of the Schedule shall apply in relation to all such proposed unit(s) and/or developments, but provided always that the latest date for the purchase by the LLP of Units and/or developments shall be with effect from 31st December 2015.
6.2 On or shortly prior to the commencement of the first Development, the LLP and/or SFT and/or the Local Authority (as the case may be) will enter into the Management and Maintenance Agreement, the Facility Agreement, the Scottish Government Guarantee and any other document or agreement which is required for the purpose of the Development all in a form and substance reasonably satisfactory to SFT and the Local Authority.
6.3 The parties will co-operate from time to time in the signing of all agreed replacement and supplemental documents in relation to the documents referred to in Clause 6.2 above.  In this regard, if any party requires an amendment to, or replacement of, any of the documents referred to in Clause 6.2 above, or requires a supplemental document to be entered into, that party shall be responsible for (and shall pay to the other parties within 30 days of demand therefor) the other parties’ reasonable legal and administrative costs (including any costs incurred by or on behalf of the Scottish Government) in connection with their consideration of such amendments, replacements and/or supplemental documents.
7. Exit from the NHT COUNCIL VARIANT
7.1 The Unit Disposal Programme(s) will be developed by the Members and thereafter modified from time to time in accordance with Part 5 of the Schedule.
7.2 The Local Authority may, on behalf of the LLP, arrange and complete an Exit as specified in paragraph 1 of Part 5 of the Schedule.
7.3 SFT may:

7.3.1 require the Local Authority to arrange and complete (on behalf of the LLP) an Exit as specified in paragraph 2 of Part 5 of the Schedule or (in the circumstances provided for under paragraph 2 of Part 5 of the Schedule) may itself arrange and complete (on behalf of the LLP) an Exit in accordance with paragraph 2 of Part 5 of the Schedule; and

7.3.2 in the circumstances provided for under paragraph 4 of Part 5 of the Schedule, implement and complete (on behalf of the LLP) an Exit in accordance with the provisions of paragraph 4 of Part 5 of the Schedule.
8. Funding of the LLP

8.1 The Members will initially fund the LLP as provided in paragraph 1 of Part 6 of the Schedule.

8.2 The LLP will fund its business operations and will be responsible for payment of (and shall pay within 30 days of demand therefor) the transaction costs and expenses of itself and of SFT, as provided in paragraphs 2 to 5 of Part 6 of the Schedule.

8.3 From the first completion of the first Unit (or the first Development, as the case may be) the LLP shall maintain a reserve account (the Reserve Account) for the benefit of all Developments and all Units not comprised in a Development with the Bank: -

8.3.1 which will be funded from time to time as provided in paragraph 4.4 of Part 6 of the Schedule up to an amount which is equivalent to the estimated total weekly base variable cost expenditure for 13 weeks for the maximum number of Units that may be owned by the LLP at any one time (the Required Balance), and

8.3.2 which may be utilised as may be agreed from time to time by SFT and the Local Authority (a) for the purposes of funding variable cost expenditure relating to the Units owned by the LLP which is not otherwise discharged for any reason by the Local Authority, or (b) otherwise in accordance with Part 6 of the Schedule.

8.4 The Members will be entitled to receive payments in relation to their Interests as provided in Part 6 of the Schedule.

8.5 No Member is entitled to receive interest payments on its Initial Capital (as defined in Part 6 of the Schedule) or on any other contribution of capital to the LLP.

9. Change of Member
9.1 The Local Authority may not voluntarily withdraw from the LLP, other than through liquidation of the LLP in accordance with Clause 10 below.  SFT may voluntarily withdraw from the LLP:  (i) through implementation of an Exit; or (ii) in accordance with Clause 9.2 below; or (iii) in accordance with the provisions of paragraph 4 of Part 5 of the Schedule; or (iv) through liquidation of the LLP in accordance with Clause 10.
9.2 At any time after the Management and Maintenance Agreement terminates as a result of an Event of Default as defined in the Management and Maintenance Agreement (provided, in the case of an Event of Default listed in paragraph 1(a) of part 5 of the schedule to the Management and Maintenance Agreement, the Event of Default occurs in relation to the Local Authority) SFT may require the Local Authority to implement (on behalf of the LLP) a Unit Disposal in accordance with paragraph 2 of Part 5 of the Schedule (or, in the circumstances provided for in paragraph 2 of Part 5 of the Schedule, may itself implement a Unit Disposal) and (on completion of the relevant Unit Disposal) may (at its option) withdraw from the LLP.
9.3 Any person who ceases to be a Member of the LLP (an Outgoing Member): -

9.3.1 is not entitled to any share or interest in the property of the LLP arising after its leaving date, save with the written agreement of the Members;
9.3.2 on its leaving date, and thereafter as may reasonably be required by the Board of Management of the LLP, shall sign all documents and perform all acts that the LLP reasonably requires for the purpose of enabling the LLP to recover any outstanding interest or right of the LLP in or for the purpose of transferring to the LLP, or as it may direct, any property of the LLP which on its leaving date is held by the Outgoing Member on behalf of the LLP.
The remaining Designated Member shall notify the details of any Outgoing Member to the Registrar of Companies in accordance with the 2000 Act.

10. Liquidation of the LLP
10.1 In accordance with Clause 4 and the 1986 Act as it is applied to LLPs under the 2000 Act, the Members may resolve to:

10.1.1 place the LLP into voluntary liquidation;

10.1.2 make a proposal for a voluntary arrangement, scheme of compromise or arrangement with its creditors;

10.1.3 apply for an administration order;

10.1.4 appoint a liquidator; and/or
10.1.5 apply to the court to wind up the LLP.

at any time after an Exit has occurred in respect of all (but not some only) of the Units.

10.2 For the purposes of section 74 of the 1986 Act as it is applied to LLPs under the 2000 Act, no Member is liable to contribute any amount to the assets of the LLP on liquidation to cover any of the matters set out in that section. 

10.3 The Members will be entitled to receive payments in relation to their respective Interests as provided in paragraph 6 of Part 6 of the Schedule.
11. Standard Provisions
The provisions set out in Part 7 of the Schedule shall apply to this Agreement and the acts of the parties under it.
12. Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with the laws of Scotland, and the parties irrevocably submit to the exclusive jurisdiction of the Scottish courts.

IN WITNESS WHEREOF this Agreement consisting of this and the preceding [
] pages, together with the Schedule annexed, is executed as follows:

Signed for and on behalf of Scottish Futures Trust Investments Limited by

Director/Authorised Signatory 
……………………………………………………..
Full Name 


……………………………………………………..
at 

on the       day of      

 FORMTEXT 
      20     
in the presence of:

Witness



……………………………………………………...
Name



………………………………………………………
Address


………………………………………………………
………………………………………………………
Signed for and on behalf of [

] Council by

Full Name 


……………………………………………………..

Proper Officer, at 

on the       day of      

 FORMTEXT 
      20     
in the presence of:

Witness


………………………………………………………

Name



………………………………………………………

Address


………………………………………………………

………………………………………………………

Signed for and on behalf of [Insert Name of LLP] by

Director/Authorised Signatory

of SFT/the Local Authority/

as Member

……………………………………………………..

Full Name 
……………………………………………………..

at 

on the       day of      

 FORMTEXT 
      20     
in the presence of:

Witness



………………………………………………………

Name




………………………………………………………

Address



………………………………………………………

………………………………………………………

This is the Schedule in 9 Parts referred to in the foregoing Members Agreement among Scottish Futures Trust Investments Limited, the Local Authority, and the LLP dated      

 FORMTEXT 
      20     
THE SCHEDULE

Part 1 
Members Obligations
1. Show the utmost good faith to the LLP and the other Member in all transactions relating to the Business and affairs of the LLP and give the LLP a true account of all such dealings and, without prejudice to the foregoing generality, the Members shall from time to time consult with one another in all matters relating to the Business and each Member shall keep the other Member regularly informed with regard to those aspects of the Business for which such Member is from time to time responsible, and shall on all reasonable occasions, if requested by the other Member, inform the other Member of and give access to the other Member to all letters, accounts and matters which have come into its hands or to its knowledge concerning the Business;
2. if required to do so by the other Member, serve as a Designated Member of the LLP for the purposes of section 8 of the 2000 Act for such period as the Members may require;

3. promptly give details to the other Member (in its capacity as a Designated Member) of any change to its particulars which requires to be notified to the Registrar of Companies under the 2000 Act;

4. indemnify and keep indemnified the other Member and the LLP from and against all losses, liabilities, expenses and payments resulting from its material breach of this Agreement, without prejudice to any other right or remedy of the other Member or the LLP; 

5. account for and pay to the LLP any profit derived from this Agreement other than as envisaged in Clause 8, or any personal benefit derived by it from the Business, the use of the Name, or property of the LLP in breach of this Agreement; and

6. comply with all legislation, regulations, professional standards and other provisions as may govern the conduct of the Business, or be determined by the Members as standards to be voluntarily applied by the LLP to the Business.

Part 2 
Meetings of the Members
7. The following provisions shall apply to meetings of the Members: -

7.1 a meeting of the Members may be called by either of the Members.  A meeting may also be called by any liquidator of the LLP appointed under the 1986 Act;

7.2 a meeting may be held at such time and place as the Members or liquidator calling the meeting think reasonably specify in the notice of meeting, served in accordance with Paragraph 1.3 of this Part 2 of the Schedule.
7.3 a notice of meeting shall be served on all those entitled to attend the meeting and such notice shall specify the place, day and time of the meeting and a statement of the matters to be discussed at the meeting;

7.4 not less than ten clear Business Days' notice (save in the event of emergency when five such days notice will suffice) is to be given of a meeting to all those entitled to attend, provided that valid shorter notice is deemed to have been given if it is ratified by the Members attending the meeting itself;

7.5 each Member must be represented at the meeting by a representative nominated by that Member.  
7.6 SFT shall have one vote and the Local Authority shall have two votes except in relation to a Reserved Action, where the provisions of Clauses 5.4, 5.5 and 5.6 of the foregoing Agreement shall apply;

7.7 the chair of each meeting shall be the chair from time to time of the Board of Management.  The chair shall not have a casting vote;

7.8 the quorum for a meeting of the Members is two Members present via their nominated representatives, one of whom must be the Local Authority and one of whom must be SFT for so long as they are both parties to this Agreement; and
7.9 minutes shall be prepared of all meetings and shall be approved and signed by the chair of the meeting as evidence of the proceedings.
8. Any matters which are reserved for the decision of the Designated Members under the 2000 Act shall nevertheless be subject to approval by a simple majority vote at a duly convened meeting of the Members unless and to the extent they relate to any Reserved Action, in which case the provisions of Clauses 5.4, 5.5 and 5.6 of the foregoing Agreement shall apply.
9. All other matters considered at any meeting of the Members shall be decided by a simple majority vote at a duly convened meeting of the Members, unless and to the extent they relate to any Reserved Action, in which case the provisions of Clauses 5.4, 5.5 and 5.6 of the foregoing Agreement shall apply.
10. Any Member shall be deemed to count towards the quorum present at any meeting of the Members and shall be allowed to vote at any such meeting or vote on any resolution concerning a matter in which it has, directly or indirectly, an interest or duty which conflicts or may conflict with the interests of the LLP.
Part 3 
The Board of Management of the LLP
11. The Board of Management shall consist of one representative nominated by SFT and of up to two representatives nominated by the Local Authority, and shall operate as  set out below.
12. A nominee of the Local Authority shall be designated chair of the Board of Management.  The chair will not have a casting vote.
13. Any Board Member appointed pursuant to paragraph 1 may be removed at any time by the Member who nominated them and be replaced by a further nominee of that Member.
14. Meetings of the Board of Management shall be held at least quarterly in the period from the Effective Date until the completion of the first Development, and thereafter as frequently as may be determined as necessary by the Board of Management, and may be called by any one of the Board Members.
15. Each Board Member shall be entitled to one vote.  An alternate or substitute appointed under paragraph 11 shall, in the absence of the Board Member who appointed him/her, be entitled to one vote. For the avoidance of doubt, if a Board Member is appointed as an alternate or substitute, he/she shall be entitled in those circumstances to a further vote, in his/her capacity as an alternate/substitute, in addition to his/her own vote as a Board Member.
16. No meeting of the Board of Management shall be quorate unless at least one Board Member nominated by the Local Authority and one Board Member nominated by SFT is present.
17. The Board Member designated as chair of the Board of Management under paragraph 2 will (subject to paragraph 8) act as chair of each Board meeting.
18. If the chair of the Board of Management is not present within 15 minutes after the time when a Board meeting was due to commence, the other Board Member nominated by the Local Authority shall act as chair of that Board meeting; or (if he/she is also absent) an alternate/substitute for a Board Member nominated by the Local Authority (if there are two such alternates/substitutes present at the meeting, then one of them, as agreed between them) shall act as chair of that Board meeting.
19. Written notice (which may include e-mail, unless the relevant Board Member has indicated to the LLP that he/she is not willing to receive such notices via e-mail) of any meetings must be provided in writing to the Board Members at least five clear Business Days in advance of meetings (save in the case of emergencies when two such days notice shall suffice), unless all of the Board Members have consented to short notice.
20. Meetings of the Board of Management may be conducted by electronic means, such as via telephone or video conference.

21. Board Members may send alternates or substitutes to meetings.

22. Each Board Member shall (without prejudice to the provisions of paragraph 6 of Part 7 of the Schedule) be entitled to disclose to the body which nominated that Board Member all information provided by the LLP to such Board Member.
23. The LLP shall procure that the Board of Management undertakes to each Member that it shall (and each Member shall use reasonable endeavours to procure that the Board Member nominated by it shall use all powers competent to him/her to procure that the Board of Management shall):
23.1 keep each Member informed on request of the progress of the Business from time to time;

23.2 make available to each Member any information which each Member may reasonably require relating to the LLP, which, without prejudice to the foregoing generality, shall include such information as shall be reasonably necessary to ensure that the Member is able to satisfy itself that the Member and the LLP are complying with their respective legal obligations;

23.3 give due consideration to any views expressed by each Member in relation to the Business;

23.4 notify each Member in advance of any announcement to the media and afford each Member the opportunity to discuss with the Board of Management in advance of implementation of any proposal, which is likely to affect materially the general character or nature of the Business;

23.5 procure that the unaudited accounts for each Financial Year are prepared and issued to the Members by 1 June following the end of that Financial Year and that the audited accounts of the LLP are approved by the Members for signature by one of the Designated Members on behalf of the Members and any one of the Designated Members signs the same on behalf of the Members by 30 September following the end of the Financial Year in respect of which such accounts have been prepared;

23.6 comply with the terms of this Agreement, and all applicable laws and legislation (including delegated legislation, including all applicable EU public procurement rules when procuring works, supplies or services), and consents made or given under any legislation or notices, orders, correspondence, or the like pursuant to the foregoing which have the force of law and promptly give to each Member a copy of any notice received regarding such compliance;

23.7 procure that books and records are prepared in accordance with good accounting practice and are kept up-to-date at all times and disclose with reasonable accuracy a record of all of the dealings and transactions of the LLP; 

23.8 procure that the accounting policies of the LLP adopted for the preparation of the financial statements, the management accounts and the budgets shall not be altered except in accordance with good accounting practice and after approval of the proposed alterations in writing by each Member; and

23.9 ensure that each Member is furnished with: 

23.9.1 copies of all agendas and papers for meetings of the Board of Management and minutes of all such meetings as promptly as is practicable; 

23.9.2 two copies of the audited financial statements of the LLP in respect of each Financial Year of the LLP ending after the Effective Date as soon as reasonably practicable upon the same becoming available and not in any event later than 30 September following the end of such Financial Year; 

23.9.3 management accounts (including profit and loss account and balance sheet) in respect of the LLP in a proforma approved by the Board of Management together with such other information as each Member may reasonably require as promptly as practicable after the end of each accounting period;

23.9.4 such further information in the possession or control of the LLP regarding the financial condition and operations of the LLP as each Member may reasonably request; and

23.9.5 prompt responses to such enquiries about the information which has been supplied to each Member pursuant to this paragraph 13.9 as each Member may from time to time reasonably make.

23.10 not carry on any activities which, if carried out by the Members, would be ultra vires for the Members.

23.11 It is acknowledged that in carrying out their duties, each Board Member will give consideration to the interests of their appointing Member (which, in the case of SFT, will be deemed to include the interests of the Scottish Government).  If, in relation to any matter which is to be considered at a Board Meeting, a Board Member considers that they (or their appointing Member) has, or may have, a direct or indirect interest that conflicts, or may possibly conflict, with the interests of the LLP, that Board Member shall be entitled to require that the matter in question be referred to the Members for a decision and on the basis that it may then be dealt with in accordance with Clause 5.5 of this Agreement. For the purposes of the preceding provisions:
23.11.1 each reference in the preceding provisions to a Board Member shall include an alternate or substitute appointed by them, and on the basis that the reference to the “appointing Member” shall be taken to be a reference to the Member which appointed the Board Member for which they act as alternate or substitute; and
23.11.2 an interest held by a Board Member shall be deemed to be held by an alternate or substitute appointed by him/her, in addition to any interest which that alternate/substitute may hold himself/herself.
Part 4 
Reserved Actions
24. The following actions of the LLP may not be agreed to or undertaken by the LLP unless it has obtained the prior written consent of both of the Members: -

24.1 give any guarantee or indemnity or security in respect of the obligations of the LLP or any other person, firm or company or permit any such guarantee or indemnity or security to subsist or vary any such guarantee or indemnity or security other than (in each case) as provided for in this Agreement;

24.2 make any loan or advance or give credit (other than giving normal trade credit on commercially reasonable terms in the ordinary course of business);

24.3 incur any item of capital expenditure (actually or contingently) in any Financial Year other than in connection with any Units or any Site, in the ordinary course of conduct of the Business; 

24.4 enter into any material contract or arrangement of a long term or unusual nature or not in the ordinary course of the Business including, but not limited to, foreign transactions, acquisitions and disposals and the borrowing of any loan or the raising of additional capital other than as provided for in this Agreement;

24.5 enter into any partnership, joint venture or profit sharing agreement or arrangement with any person other than as provided for in this Agreement;

24.6 enter into any contracts for the acquisition or disposal of fixed assets other than as provided in this Agreement;

24.7 sell the undertaking of the LLP or any substantial part thereof other than as provided in this Agreement, or dispose of any Unit other than under and in accordance with a Unit Disposal Programme and the provisions of this Agreement;

24.8 form any subsidiary company or LLP;

24.9 employ or accept on secondment any staff member;

24.10 dispose of any material asset other than in accordance with this Agreement:

24.11 alter any of the initial formation appointments or matters relating to the LLP as specified in Clause 2;

24.12 approve or make any change to the accounting policies or practices employed in the preparation of the accounts of the LLP other than as may be required by law or UK GAAP recommendation;

24.13 conduct the Business or any part thereof other than through the LLP;
24.14 carry on any business other than the Business;

24.15 establish any committee of the Board of Management;

24.16 make any payment or distribution to or enter into any material financial transaction or material financial arrangement with any Member or any person connected with any Member other than in the ordinary course of the Business or as otherwise provided for in this Agreement; 
24.17 make any amendment or variation to, or (except as may be specifically provided otherwise in this Agreement) waive any provision of, this Agreement, the Management and Maintenance Agreement or the Facility Agreement; or 
24.18 agree to any rate of interest applying to an Advance pursuant to clause 6.3 of the Facility Agreement (other than the rate specified in the Borrowing Notice).

25. The following actions of the LLP require the prior written consent of SFT and the LLP shall be under an obligation to effect such actions (in accordance with the relevant direction by SFT) if SFT so directs:
25.1 in relation to this Agreement:-
25.1.1 taking any action in relation to any Settlement Item, or waiving any requirement for any Settlement Item or requirement in relation to payment of any Purchase Price;
25.1.2 taking any action under paragraph 3.4 or 3.9 of Part 8 of the Schedule;

25.1.3 effecting reimbursement of sums due to SFT under paragraph 4.1 of Part 8 of the Schedule;

25.1.4 waiving the requirement for any insurance policy and/or the taking out of any insurance policy in accordance with Clause 2.7
25.2 in relation to the Management and Maintenance Agreement (“M&MA”): -

25.2.1 the approval of any person as a Managing Agent;

25.2.2 calculating the increased M&M Fee from time to time under paragraph 1.4, the increased Insurance Fee from time to time under paragraph 2.4, as such terms are defined in the Management and Maintenance Agreement, and determining whether the LLP agrees with any invoice presented and discussing any disagreement all under paragraph 3.3, all of part 4 of the Schedule to the M&MA; 
25.2.3 consenting to any change to the rental levels other than a change which is (i) pursuant to indexation and (ii) still results in a rental level equal to or lower than the 50th percentile point of market rent levels for properties of that size in that Broad Rental Market Area; or
25.2.4 entering into a tenancy agreement with a prospective tenant who does not fall within the definition of Target Tenant Group, as such term is defined in the M&MA,
25.2.5 the service of any notice specifying an Event of Default under Clause 6.1 of the M&MA; or
25.2.6 the service of any notice terminating the M&MA (pursuant to clause 6.2 of the M&MA);

Part 5 
Exit from the NHT Council Variant
26. The Local Authority may implement a Unit Disposal in respect of any Units on behalf of the LLP at any time after the fifth anniversary of Practical Completion of those Units, in accordance with the following provisions:
26.1 The Local Authority (acting on behalf of the LLP) must develop and agree the Unit Disposal Programme with SFT and must:-

26.1.1 (where a disposal of any Unit is to be with vacant possession) duly give to the tenant the requisite period of notice to quit under the tenancy arrangements, and

26.1.2 (where a disposal of any Unit is to be with vacant possession) ensure that any disruption to tenants is minimised so far as is consistent with recover of vacant possession of the Unit concerned and implementation of a Unit Disposal in respect of the Unit. 
27. In any of the circumstances set out below, SFT may by notice require the Local Authority to use all reasonable endeavours to implement a Unit Disposal on behalf of the LLP of all or such number of the Units and in such form as SFT may approve (acting reasonably), or if a Unit Disposal Programme for such Units is not agreed within 30 Business Days of such notice, SFT may itself arrange for such a Unit Disposal: -

27.1 a Market Failure occurs.  A Market Failure means that in any consecutive 12 month period the total rental income from all of the Units is less than 50% of the rental income that could have been charged for such Units during such period; or
27.2 the LLP is or becomes insolvent; or
27.3 there are sums outstanding under the Guarantee and neither of the following has occurred: (i) a Unit Disposal Programme which would generate sufficient sums to repay such outstanding amounts has been agreed between the LLP and SFT on or before 31 March 2025; nor (ii) the Local Authority has undertaken to repay all sums due under the Guarantee and has set aside sufficient sums to do so with SFT on or before 30 June 2025; or
27.4 there are sums outstanding under the Guarantee and SFT wishes to withdraw from the LLP in the circumstances set out in Clause 9.2 of this Agreement.
28. On the completion of any Unit Disposal the Unit Disposal Proceeds will be applied in accordance with the provisions of the Facility Agreement, and Part 6 of the Schedule to this Agreement.
29. The parties agree that SFT will voluntarily withdraw from the LLP with effect from 31 December 2025, provided that as at that date, there are no sums outstanding under the Guarantee.  In the event that there are sums outstanding under the Guarantee on 31 December 2025 and the Local Authority has not repaid these sums by 10 January 2026, SFT shall implement (on behalf of the LLP) a Unit Disposal of such Units as SFT considers, in its sole discretion, is sufficient to repay all sums due under the terms of the Guarantee and SFT shall withdraw from the LLP 15 days after the completion date of the sale of such Units. 
30. For the avoidance of doubt, the Local Authority may continue with the Developments and the NHT Council Variant (either by assuming a new partner or partners to the LLP, or by any other commercial structure) after SFT’s exit from the LLP. 
Part 6 
Funding of the LLP

31. On the Effective Date: -

31.1 each Member will subscribe a cash contribution of £1 to the capital of the LLP (the Initial Capital); and
31.2 the Local Authority will pay the costs in relation to the execution of the contracts and the set up of the LLP. 
32. Following the Effective Date: -

32.1 The Local Authority shall pay as required from time to time the LLP’s costs incurred up to the first Settlement Date.  After the first Settlement Date, the LLP’s rental income will be applied in payment of its operational costs as envisaged in paragraph 4.1 below.

32.2 [Not Used].

32.3 On each Settlement Date, the LLP will raise funding for the Total Purchase Price, which means, in relation to a Unit (or Development as the case may be), the aggregate of (a) the relevant Purchase Price;  (b) stamp duty costs; (c) conveyancing costs incurred by the LLP and registration dues; and (d) any other costs incurred by the LLP relative to that Unit (or Development as the case may be), all as such costs are notified to the LLP by the Local Authority.
32.4 The funding to meet the Total Purchase Price shall comprise:

32.4.1 an Advance (as such term is defined in the Facility Agreement), of such amount as SFT may approve (acting reasonably, and having regard to the requirement to comply with the Interest Cover element of the Category 1 KPI (as such terms are defined in the Management and Maintenance Agreement)); and 

32.4.2 a contribution of capital by the Local Authority to the LLP, where appropriate.
33. The Members shall be entitled to the profits of the LLP (whether of the nature of income profits or capital profits) in the following proportions:

33.1 the Local Authority – 99.999%; 
33.2 SFT – 0.001%
Provided that no capital profits arising from the sale of any Unit shall be paid out by the LLP to either Member within three years of the date that the LLP first acquired the relevant Unit.
In the event of any conflict between this paragraph 3 and any other provisions in this Agreement, this paragraph 3 shall take precedence. 

34. In relation to cash, the cash received by the LLP (other than cash received pursuant to paragraph 5 below) will be held as follows: in the period from completion of the first Unit/Development until Exit of all Units held by the LLP, the LLP will apply the rental income it receives from the Units and any other income it receives whatsoever in the following way: -

34.1 first, in payment of all its day to day operating costs and expenses, including its ordinary administrative overheads, the M&M Fee payable under the Management and Maintenance Agreement (as defined therein), the Insurance Fee payable under the Management and Maintenance Agreement (as defined therein), insurance provisions and other related payments, taxes and any reasonable transaction costs and expenses of itself and/or of SFT (including any liability of SFT for tax and SFT’s reasonable administrative expenses, which expenses shall not exceed £[  ] per annum, unless otherwise agreed by the LLP and the Local Authority) arising from time to time in relation to any subsequent completion of a Development, subsequent completion of any Units, or otherwise;

34.2 second, in payment of accrued interest charges on the Advances under the Facility Agreement;

34.3 third, in payment to the Scottish Ministers in reimbursement of any amounts paid out pursuant to the Scottish Government Guarantee in respect of any Interest Payment Shortfalls (as defined therein);

34.4 fourth in payment to the Reserve Account to the extent necessary to establish and maintain the Required Balance;

Any residual balances after making such payments:

(a) will be held by the LLP in its operating bank account and applied from time to time as described above or otherwise be applied in early repayment of Advances borrowed under the Facility Agreement (and payment of any breakage costs arising);

(b) will not be distributed or otherwise dealt with without the unanimous approval of the Members; and

(c) will not be available to be distributed where any payment due under the Facility Agreement has not been made in accordance with its terms.

35. On any Unit Disposal, the Unit Disposal Proceeds shall be applied in the following order of priority until the amount of such Proceeds is fully utilised: -

35.1 first, as described in paragraph 4.3 above;
35.2 second, as described in paragraph 4.1 above (but only to the extent that such costs and expenses relate to the Units which are the subject of the Unit Disposal), together with payment of the reasonable costs of SFT (including any liability of SFT for tax), the Local Authority and the LLP in relation to the Unit Disposal and with the setting aside of an amount to cover the projected costs of liquidation or an equivalent event of the LLP as referred to in clause 10 of the Members Agreement;
35.3 third as described in paragraph 4.2 above;

35.4 fourth,(other than in the case of an Exit of the last of the Units held by the LLP) as described in paragraph 4.4 above; 
35.5 fifth, in repayment in full of the principal of the Advances under the Facility Agreement, together with payment of any breakage costs arising;
35.6 sixth to pay to the Local Authority (by way of overage) any residual amount of Unit Disposal Proceeds less (in the case of an Exit of the last of the Units held by the LLP) the Initial Capital, and the Local Authority agrees that such sums shall be used to provide new affordable housing within the Local Authority’s area; 

35.7 and finally, in the case of an Exit of the last of the Units held by the LLP, to repay the Initial Capital of each Member, 
36. On liquidation of the LLP, the residual proceeds of the LLP shall be applied in the order specified in paragraph 5 above as if there had been an Exit of the last of the Units held by the LLP.
Part 7 
Standard Provisions

37. Entire Agreement Except where expressly provided in this Agreement, this Agreement supersedes all understandings, agreements and documents between or by the parties prior to the date hereof regarding any matters dealt with in this Agreement.

38. Notices Any document, notice, notification, statement, application for consent or other thing required to be given or served in terms of this Agreement may be given or served personally, or by sending the same by first class recorded delivery post at or to:

38.1 in the case of SFT, 11-15 Thistle Street, Edinburgh, EH2 1DF (FAO: Commercial Director); or

38.2 in the case of the Local Authority, or the LLP [


] (Attn: [


]);

or in each case, at or to such other person or persons and/or officer or officers and/or address or addresses as shall have been notified to the other parties for that purpose.

Any document, notice, statement or other thing given or served by post in accordance with paragraph 2 shall be deemed to have been duly given or served on the second Business Day after the letter containing the same was posted, and in proving that any document, notice, statement or other thing was so given or served, it shall be necessary only to prove that the same was properly addressed and posted in accordance with the provisions of the foregoing paragraph.

39. Waiver No failure by any party to exercise or enforce, and no delay in exercising or enforcing, any right, remedy or provision of this Agreement shall operate as a waiver of such right, remedy or provision.  No single or partial exercise or enforcement of any right, remedy or provision shall preclude any other or further exercise or enforcement of any other right, remedy or provision.  No waiver shall be effective unless it is in writing.

40. Severability If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.

41. Third Party Rights No rights shall be conferred under or arising out of this Agreement upon any persons other than SFT, the Local Authority, and the LLP.

42. Confidentiality 

42.1 Subject to paragraphs 6.2 and 6.3, each party shall treat the other parties’ Confidential Information as confidential, and shall not disclose it to any other person without the owner's prior written consent.

42.2 Paragraph 6.1 shall not apply to the extent that:

42.2.1 such disclosure is a requirement of law placed upon the party making the disclosure;

42.2.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;

42.2.3 such information was obtained from a third party without obligation of confidentiality;

42.2.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or

42.2.5 such information was independently developed without access to the other party's Confidential Information.

42.3 Nothing in this Agreement shall prevent SFT or the Local Authority from disclosing the Confidential Information:

42.3.1 to any other Public Body.  All Public Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Public Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Public Body, subject always to the provisions of FOISA and/or the EISR; 

42.3.2 to any consultant, contractor or other person engaged by SFT or the Local Authority;

42.3.3 for the purpose of the examination and certification of SFT’s or the Local Authority's accounts or pursuant to paragraph 7 below; and
42.3.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Local Authority has used its resources.
42.4 In this Part 7 of the Schedule: -

42.4.1 Confidential Information means information that ought to be considered as confidential and may include information whose disclosure would or would be likely to prejudice the commercial interests of any person, or the trade secrets, intellectual property rights or, know-how of any party; and
42.4.2 Public Body means any department, office or agency of national or local government.
43. Freedom of Information

43.1 The Local Authority and SFT acknowledge that they are both subject to the requirements of the FOISA and the EISR and that the LLP (irrespective of whether as a matter of law it is subject to those requirements) is expected to treat itself as subject to such requirements; and each of the parties shall assist and cooperate with the other parties to enable them to comply with their information disclosure obligations. 
43.2 Each party shall be responsible for determining in their absolute discretion whether Information in their possession is exempt from disclosure in accordance with the provisions of FOISA or the EISR.

43.3 In this Part 7 of the Schedule: -

43.3.1 FOISA means the Freedom of Information (Scotland) Act 2002 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation;

43.3.2 EISR means the Environmental Information (Scotland) Regulations 2004 together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation; and
43.3.3 Information has the meaning given in section 73 of FOISA.
44. Publicity

44.1 None of the parties shall make any press announcements or publicise this Agreement in any way without the prior written consent of the other parties. 

44.2 SFT and the Local Authority shall be entitled to publicise this Agreement in accordance with any legal obligation, including any examination of this Agreement by the Auditor or otherwise.
45. Assignation and subcontracting
No party shall be entitled to assign or subcontract their rights and/or obligations under this Agreement without the prior written consent of the other parties.
Part 8 
acceptance OF DEVELOPMENTS OR UNITS
13. Acceptance of Developments
13.1 The Local Authority shall be able to propose developments and/or units for inclusion in the NHT Council Variant by sending a written notice (“Development Notice”) to the LLP and SFT giving details of:

13.1.1 the proposed location of such a unit (or development);
13.1.2 the proposed number of units within the development;

13.1.3 the Target Settlement Date for the unit (or development);

13.1.4 the Purchase Price for the unit (or development);

13.1.5 the proposed Building Contractor for the unit (or development);

13.1.6 the proposed annual rent to be charged for each Unit;
13.1.7 the proposed interest rate to be applied and level of Advance to be sought under the Facility Agreement in respect of those units (or development), as notified to the LLP by the Lender;

13.1.8 (if the units are new build) any plans/drawings and related information relative to the Site;

13.1.9 (if the units are refurbished properties) a schedule of particulars (or equivalent) for the units together with confirmation that they are not from existing Local Authority or RSL housing stock; 
13.1.10 details of whether the units are new build or refurbished properties and the size(s) of the Unit(s) and;
13.1.11 any capital which the Local Authority proposes to contribute so that the proposed Advance is then the Purchase Price for the Unit.
13.2 The Local Authority, SFT and the LLP shall meet to discuss the contents of the Development Notice (and any other relevant issues concerning the proposed unit (or development)), within 21 days of receipt by SFT and the LLP of the Development Notice. 
13.3 If, following the meeting referred to in paragraph 1.2 above, the Local Authority confirms that the proposed unit (or development) should be considered for inclusion in the NHT Council Variant, the Local Authority shall submit such further information as SFT and/or the LLP reasonably request in order to ascertain whether the proposed unit (or development) meets the Viability Tests and SFT shall, in conjunction with the Local Authority, carry out the Viability Tests.
13.4 If SFT and the LLP both agree that the proposed unit (or development) meets the Viability Tests, they shall inform the Local Authority of their decision and such unit(s) (or development, as the case may be) shall be included in the Asset Management Plan.  On the Settlement Date the proposed development will be a Development (or proposed unit shall be a Unit) and shall be purchased by the LLP in accordance with the provisions of paragraph 2 below. 
13.5 The LLP shall prepare an Asset Management Plan which shall include details of each Unit and each Development which is within the NHT Council Variant at any one time (and in accordance with paragraph 1.4 above, details of each unit and/or development which meets the Viability Tests, but which have still to reach their Settlement Date).  Such Asset Management Plan shall be updated as soon as reasonably practicable after a unit (or development) passes the Viability Tests, and/or a Unit (or Development) is added into the NHT Council Variant, in accordance with this Part 8 of the Schedule, or a Unit (or Development) exits from the NHT Council Variant, either by sale or transfer from the LLP to another party.  The LLP shall send the Asset Management Plan to SFT and the Local Authority within 5 days of updating and on or about 1st April each year.
14. Purchase of the Units

14.1 The Local Authority shall deliver all of the Settlement Items to the LLP. In exchange, on the Settlement Date the LLP shall pay the Purchase Price less (if agreed in accordance with Clause 4) the Retention (if any) to the Local Authority (or such other person as the Local Authority directs) in accordance with paragraph 2.2 below and the LLP shall have purchased the relevant Units (or Development, as the case may be).

2.2
The Purchase Price less (where appropriate) the Retention (if any) shall be paid by the LLP to the Local Authority (or such other person as the Local Authority directs) by electronic transfer of cleared funds (to such bank account in the UK as may be notified to the LLP by the Local Authority not later than 7 days prior to the Settlement Date) on the Settlement Date.

15. Defects and Snagging

15.1 The Local Authority shall prepare a list detailing any Snagging in the relevant Unit (or Development as the case may be), and deliver same to the LLP and SFT as a Settlement Item on the Settlement Date.  SFT shall have the right to review and comment upon the Snagging List at any time (or times) up to 3 months after the Settlement Date.  The Local Authority and SFT shall discuss the Snagging List and the Local Authority will consider SFT’s reasonable comments (if any) and the Local Authority and SFT shall use reasonable endeavours to agree amendments to the Snagging List.  The Local Authority shall amend the Snagging List to take account of SFT’s reasonable and agreed comments.  Any such amendment shall be made within 5 Business Days of receipt of such comments or acceptance of such comments, whichever date occurs later. 

15.2 The Local Authority shall as soon as is reasonably practicable and not later than 6 months following the Settlement Date or not later than 3 months following amendments of the Snagging List, whichever date will occur later, make good all items on the Snagging List.

15.3 The Local Authority shall notify SFT and the LLP when, in the Local Authority’s reasonable opinion, it believes all Snagging in a Unit (or Development, as the case may be) has been rectified.  SFT may inspect the Unit (or Development, as the case may be) in order to determine whether all Snagging has been made good.

15.4 If the Local Authority fails to comply with its obligations in paragraph 3.2, SFT (acting on behalf of the LLP) shall have the right to make good any Snagging and (acting on behalf of the LLP) to recover the costs of so doing from the Local Authority and to apply the Retention, as deducted pursuant to paragraph 4, in respect of the cost of making good any Snagging.  To the extent that the cost of making good any Snagging exceeds the Retention, SFT (acting on behalf of the LLP) shall be entitled to recover such excess from the Local Authority as a debt due.

15.5 The Local Authority shall make good all Defects of which it is aware as soon as is reasonably practicable.
15.6 During the Defects Liability Period (if any) (whilst there are Defects outstanding), the Local Authority shall issue a monthly report to SFT and the LLP giving details of any Defects of which it is aware together with details of when and how the Local Authority intends to make good such Defects. SFT shall be entitled to provide comments to the Local Authority as to whether in the reasonable opinion of SFT the Local Authority has made good any Defect.

15.7 The Local Authority shall notify SFT and the LLP when, in the Local Authority’s reasonable opinion it believes all Defects in a Unit (or Development, as the case may be) have been made good.  SFT may inspect the Unit (or Development, as the case may be) in order to determine whether all Defects have been made good.  

15.8 If at the end of any Defects Liability Period the Local Authority’s clerk of works (or such other suitably qualified person, agreed by the parties) determines that all Defects have been made good, the Local Authority’s clerk of works (or such other suitably qualified person, agreed by the parties) shall issue a Certificate of Defects Completion. 

15.9 If within 6 months of the date of expiry of the Defects Liability Period the Local Authority has not made good all Defects of which it is aware at the expiry of the Defects Liability Period (including those notified by SFT), SFT (acting on behalf of the LLP) shall have the right to make good any Defects and to recover the costs of so doing from the Local Authority and (acting on behalf of the LLP) to apply the Retention, as deducted pursuant to paragraph 4 below in respect of the cost of making good such Defects.  To the extent that the cost of making good any Defects exceeds the Retention SFT (acting on behalf of the LLP) shall be entitled to recover such excess from the Local Authority as a debt due.

15.10 The cost of remedying Defects and Snagging shall be the Local Authority’s cost. 

15.11 The above provisions apply for Units which are refurbished properties (as well as new build properties) as though they reached practical completion on the Settlement Date.
16. Retention

16.1 Where the Local Authority has obtained a retention from the relevant building contractor or seller of a Unit (or Development, as the case may be) the LLP shall deduct the Retention from the Purchase Price and shall apply the Retention in making good any Defects and/or Snagging as provided for in paragraph 3 above.
16.2 The LLP shall (subject to Paragraph 3.9 above) retain the Retention until a Certificate of Defects Completion is issued and all Snagging set forth in the Snagging List in respect of the relevant Unit (or Development, as the case may be) has been completed or rectified to the reasonable satisfaction of SFT and, not later than 5 Business Days following completion or rectification shall pay the whole Retention or a sum equal to the Retention, less any monies expended in accordance with Paragraph 3.9 above, to the Local Authority. 

17. Settlement Items
17.1 In the event that the Unit is a new build Unit, the Local Authority shall deliver the following (or such equivalent or alternative comfort as is agreed between the parties, all parties acting reasonably) to SFT and the LLP on or prior to the Settlement Date for each Unit,(or Development, as the case may be):

17.1.1 a Notice of Acceptance of Completion Certificate issued by the relevant local authority under the Building (Scotland) Act 2003 for each building warrant in respect of each Unit (or Development, as the case may be) which is Practically Complete or other evidence that the Unit has been passed for issue of a Notice of Acceptance of a Completion Certificate by the relevant local authority and that the Notice will in due course be issue by the relevant building control authority;

17.1.2 a NHBC warranty acceptance pack (relative to Buildmark structural defects cover or equivalent) (but only where NHBC is relevant for the Unit or Development concerned) or where previously specified by the LLP an Architect’s Certificate addressed to the LLP, in each case for each Unit in the relevant Unit (or Development, as the case may be) which is Practically Complete;

17.1.3 certified copies of any agreement in terms of the Town & Country & Planning (Scotland) Act, 1997 and all Consents;

17.1.4 the agreed Snagging List (if any) for each Unit (or Development, as the case may be) (detailing the Snagging for each Unit ) which is Practically Complete;

17.1.5 a Land Certificate for the Unit (or Development, as the case may be) (in paper or electronic format) containing no exclusion of indemnity in terms of the Land Registration (Scotland) Act 1979, s 12(2) with all necessary links in title evidencing the Local Authority’s exclusive ownership together with (i) a form 12 report brought down to a date not more than three working days prior to the Settlement Date and showing no entries adverse to the LLP’s interest to be registered in the Land Register as registered proprietor of the Unit or Development without exclusion of indemnity under s. 12 (2) demonstrating a good and marketable title, all in terms reasonably acceptable to the LLP and SFT together with evidence of discharge or variation of any title conditions or burdens which if not varied or discharged would be inconsistent with the use or occupation of the Unit (or Development, as the case may be) for domestic purposes and/or as residential dwelling or any other title conditions or burdens which in the reasonable opinion of the LLP and/or SFT are unduly onerous; 

17.1.6 validly executed Disposition in favour of the LLP for the relevant Unit (or Development, as the case may be) together with details of particulars of execution;

17.1.7 validly executed discharge(s) of all standard securities affecting the relevant Unit (or Development, as the case may be) together with properly completed application(s) for registration and (where relevant) pre-payment of the registration dues;

17.1.8 signed Letter of Obligation from the Local Authority  in the style recommended by the Law Society of Scotland;

17.1.9 (where not evidence in the Land Certificate and/or the form 12 report) evidence of the putting in place of all rights of wayleave and rights of servitude on standard terms for a development of the nature of the Unit (or Development, as the case may be) insofar as required in order to take access to and egress from the Unit (or Development, as the case may be) and all Units within the Development, to provide all standard service media to each Unit within the Development and to provide any other ancillary rights in favour of each Unit within the Development, as are normally provided for units of that nature, all on terms and conditions acceptable to the LLP and SFT (both acting reasonably); 

17.1.10 (where not evidenced by the Land Certificate and/or the form 12 report) evidence of the putting in place of a valid and binding deed of conditions in standard terms for a development of the nature of the Unit (or Development, as the case may be) and which will include:-

(a) all ancillary rights required by owners of each Unit to access and use that Unit and to have rights in common and/or recognise that they will be obtaining rights of property in common to all Common Parts; and

(b) a prohibition on owners of any Unit disposing of a pro indiviso share in any Common Parts within the Unit (or Development, as the case may be) separately from the Unit, so that at all times all such pro indiviso shares in the Common Parts of the Unit (or Development, as the case may be) which were initially disponed with a Unit continue to be held along with the ownership from time to time of that Unit and not within separate ownership);

all on terms and conditions acceptable to the LLP and SFT (both acting reasonably);

17.1.11 all energy performance certificates required for the relevant Unit (or Development, as the case may be); 

17.1.12 completed Forms 1, 2, 3, (as appropriate) with relative Form 4, in the LLP’s name and for its use; 

17.1.13 searches in the Companies and Charges Register or equivalent of all companies disclosed in the Land Certificate or form 12 report as owner or former owner of the Unit or Development within the prescriptive period ending on the Settlement Date and brought down in each case to a date not less than 22 days after the date of recording or registration in the Register of Sasines or Land Register as relevant divesting the company concerned of its interest and disclosing no entry prejudicial to the LLP’s interest

17.1.14 searches against the Local Authority; 

17.1.15 a certified copy Certificate of Practical Completion for the Unit (or Development, as the case may be); 
17.1.16 names and current addresses of the prospective tenants who have committed to renting the Units; and
17.1.17 an up-to-date Asset Management Plan.

5.2
In the event that the Unit is a refurbished Unit, the Local Authority shall deliver the following to SFT and the LLP on or prior to the Settlement Date for each Unit,(or Development, as the case may be):

5.2.1
copies of any warranties which the Local Authority has received in respect of any remedial/refurbishment works which have been undertaken to the Unit(s); and

5.2.2
copies of any guarantees which the Local Authority has received in respect of any remedial/refurbishment works which have been undertaken to the Unit(s); and

5.2.3
certified true copies of all planning applications and/or building warrants and/or completion certificates (together with any ancillary planning or building control documentation) which relate to the Unit(s), and which are either current and/or which were granted or issued in the previous 10 years; and 

5.2.4
such of the Settlement Items listed in paragraph 5.1 above as SFT reasonab;y requires, given the nature of the refurbishment work that has been carried out to the Unit together with any other settlement item which SFT reasonably considers is necessary.
18. Guarantee

The Local Authority agrees that notwithstanding whether a refurbished Unit has passed the Viability Test or not, until such Unit is agreed by the parties as being in a condition which is available for let, the Local Authority shall not make any claim under the Guarantee in respect of such refurbished Unit and the Local Authority agrees that the Guarantee shall not apply to such refurbished Unit until the Unit is in a condition available for let.


Part 9
ASSET MANAGEMENT PLAN
[Note: the following is a style Asset Management Plan, to be completed as detailed in the foregoing agreement]

	Property Name/no
	Street Name
	Post Town 
	Development
Name
	Description (new-build or refurbished)
	Size/Type

(e.g. 2 bed flat)
	Void Level
	Comments 

(brief details of issues re: tenants/ maintenance/likely sale etc to be detailed)
	Settlement Date 

(if not reached, insert expected date)
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