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South East hub Territory

Invitation to Participate in Dialogue

OVERVIEW OF INVITATION TO PARTICIPATE IN DIALOGUE

This Invitation to Participate in Dialogue for the South East hub Territory consists of three volumes:

1.1

1.2

1.3

1.4

21

2.2

2.3

2.4

3.1

3.2

3.3

VOLUME 17 INSTRUCTIONS TO TENDERERS

Volume 1 contains:

a summary of the objectives and requirements for the South East hub Territory Partnering

Services Programme;

an overview of the Procurement Process;

the requirements for Tender Submission; and

the Tender Evaluation Methodology.

VOLUME 27 STANDARD FORM DOCUMENTS

Volume 2 contains:

the Standard Form Shareholders' Agreement;

the Standard Form Territory Partnering Agreement;

the Template D&B Development Agreement; and

the Template Design, Build, Finance and Maintain Agreement

VOLUME 3 i TERRITORY DEVELOPMENT PLAN AND OTHER

DOCUMENTS

Volume 3 contains:

the draft Territory Development Plan for the South East hub Territory; and

The Participantséo

The Sample Project Design Data
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IMPORTANT NOTICE

This Invitation to Participate in Dialogue and any subsequent Invitation to Submit Final Tender (the

finvitatond ) has been pr epar ed difigeertairiffoematonto Peaderers invited for o v i

participate in the competition for the appointment of a Private Sector Development Partner.

In no circumstances shall any of the Participants, the Scottish Futures Trust, the Scottish Government
or their respective advisors, consultants, servants or agents incur any liability or responsibility arising

out of or in respect of the issue of the Invitation.

Nothing in the Invitation shall be construed as legal, financial or tax advice.

The Invitation should not be considered as an investment recommendation made by the Participants
or the Scottish Futures Trust, or any of their respective advisors or agents to any of the Tenderers.
Each person to whom the Invitation is issued should make their own independent assessment of the
Project and all matters relevant to the Project after making such investigation and taking such

professional advice as they deem necessary.

Nothing in the Invitation is, or should be, relied upon as a promise or representation as to the
Participantsdé6 wultimate decision in relation t
outcome of the Dialogue with Tenderers. No oral acceptance by the Tenderers of any offer or outline

submissions within an offer shall be valid or binding on the Participants.

Any summaries or descriptions of documents or contractual arrangements contained in any part of the
Invitation cannot be and are not intended to be comprehensive, nor any substitute for the underlying
documentation (whether existing or to be concluded in the future), and are in all respects qualified in

their entirety by reference to them.

No legal relationship or other obligation shall arise between any of the Participants and the Tenderers
unless and until the Final Territory Partnering Agreement and Final Shareholders' Agreement have
been formally executed in writing by the Participants and the successful Tenderer and any conditions

precedent to its effectiveness have been fulfilled.

In this Important Notice, references to the Invitation shall include all information contained herein and
any other information (whether written, oral or in machine-readable form) or opinions made available
by or on behalf of the Participants, Scottish Futures Trust or the Scottish Government, their advisors,
consultants servants or agents in connection with the Invitation or the Project including, without
limitation, any additional information made available by the Participants, Scottish Futures Trust or the
Scottish Government or their respective advisors, consultants, servants or agents throughout this

procurement process.
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Each Tenderer's acceptance of delivery of the Invitation constitutes its agreement to, and acceptance

of, the terms set forth in this Important Notice.
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VOLUME 1

INSTRUCTIONS TO TENDERERS
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1. GLOSSARY

For the purposes of this Invitation the capitalised words and expressions that follow have the
meanings hereby assigned to them unless the context specifically requires otherwise. It

should also be noted that references to the singular include the plural and vice versa.

"Ad-Hoc Partnering Services" means the "Ad-Hoc Partnering Services" as defined in

Schedule Part 1 (Definitions, Interpretation and Construction) of the Standard Form TPA;

"Affordability Cap" means "Affordability Cap" as defined in Schedule Part 5 (Approval

Process for New Projects) of the Standard Form TPA,

"Appropriate Date" has the meaning given in paragraph 5.10.1 of this Invitation;

"Approval Criteria" means "Approval Criteria" as defined in Schedule Part 5 (Approval

Process for New Projects) of the Standard Form TPA,;

"Associated Company" means "Associated Company” as defined in Schedule Part 1

(Definitions, Interpretation and Construction) of the Standard Form TPA,;

Bilateral Meetings" means the meetings to take place between the Participants and the
Tenderers during the Dialogue Period further described in paragraph 5.4 of Volume 1 of this

Invitation;

"Business Day" means a day other than a Saturday, Sunday or a bank holiday in Scotland;

"Community Planning Partnerships” has the meaning given in Schedule Part 1

(Definitions, Interpretation and Construction) of the Standard Form TPA,;

"Community Services" means primary health, well being, library services, education,
children's services, residential and social care, social services and other community based

services to the public within the Territory;

"Confidential Dialogue Period Bulletins" means the Participants' confidential response to

a Confidential Dialogue Period Query;

"Confidential Dialogue Period Query" means a Dialogue Period Query made pursuant to

paragraph 5.12.1(c) (i);

"Confidential Final Tender Bulletins" means the Participants' confidential response to a

Confidential Final Tender Period Query issued in accordance with paragraph 5.10.3;

"Confidential Final Tender Query" means a Confidential Dialogue Period Query made

pursuant to paragraph 5.12.1(c) (ii);
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fiDevel opment meEanetheCeyelpment Fee Cap" as defined in Schedule Part 1

(Definitions, Interpretation and Construction) of the Standard Form TPA;

"Dialogue" means the dialogue between the Tenderer and the Participants commencing on
the day after the issue of this Invitation and ending with the issue of the Invitation to Submit

Final Tenderers;

"Dialogue Period" means the period during which the Dialogue is continuing;

"Dialogue Period Bulletins" means the Participants' response to a Dialogue Period Query

issued in accordance with paragraph 5.10.2;

"Dialogue Period Query" means a request for clarification or other query raised by a
Tenderer in accordance with the requirements of paragraph 5.11 during the Dialogue

Period;

"Electronic Document Transfer System" or "EDT" means the web based software which

is being commissioned for the electronic transfer of documents during the tender process;

"Environmental Information Regulations” means the Environmental Information
(Scotland) Regulations 2004;

"Evaluation Criteria" means the evaluation criteria set out in Section 6 of Volume 1 of this

Invitation;

"Final Shareholder's Agreement" or "Final SHA" means the final draft of the Standard
Form SHA as amended by the Tenderer Specific Amendment Schedule, issued to each

Tenderer prior to the date for submission of Final Tender Submissions;

"Final Tender Bulletins" means the Participants' response to a Final Tender Period Query;

"Final Tender Submission" means any tender submitted by a Tenderer in response to the

Invitation to Submit Final Tender;

"Final Territory Partnering Agreement" or "Final TPA" means the final draft of the
Standard Form TPA as amended by the Tenderer Specific Amendment Schedule, issued to

each Tenderer prior to the date for submission of Final Tender Submissions;

"FOISA" means the Freedom of Information (Scotland) Act 2002 and any subordinate
legislation made under the Act from time to time together with any guidance and/or codes of

practice issued by the Scottish Information Commissioner in relation to such Act;
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"hubco" means the local IPPP to be established to take forward the South East hub
Territory hub Partnering Services as described at paragraph 1.1 of Volume 1 of this

Invitation;

"hubco Business Plan" means the "Business Plan" as defined in clause 1 (Definitions,

Interpretation and Construction) of the Standard Form SHA;

"Identified Projects" means the following projects which the Participants intend to formally

allocate to the Territory Development Plan for delivery by hubco namely;

1 Drumbrae Library and Community Hub;

1 Re-provision of Gullane GP Surgery and Day Centre;

9 Firrhill Partnership Centre;

T Muirhouse Joint Health and Social/Child Care Centre; and

1 Blackburn Partnership Centre;

"Information Memorandum” means the document issued to those organisations
expressing an interest in the South East hub Territory Partnering Services programme
following the publication of the OJEU contract notice 2008/S 150-202559 on 5 August 2008;

"Information Provided" has the meaning given in paragraph 3.7.2 of this Invitation;

"Information Room" means the secure electronic web based data storage room, controlled
by password access, which is available at [web link to be inserted following appointment of
the EDT provider] or at https://hubinitiative.seworksite.org.uk/dataroom until such time as

the EDT has been commissioned.

"Invitation” means this Invitation to Participate in Dialogue, and any subsequent Invitation

to Submit Final Tenders;

"Invitation Information" means all information in this Invitation and all information issued to
Tenderers by the Participants or their advisers in connection with this Invitation and the

Project;

"Invitation to Submit Final Tenders" means the invitation to submit a final tender issued

by the Participants at the close of the Dialogue;

"IPPP" means an institutionalised public private partnership, being a legal entity in which

shares are owned by both the public sector and the private sector;

10 13/10/09
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"KPIs" or "Key Performance Indicators” means the key performance indicators to be

contained in and developed in accordance with the Territory Partnering Agreement;

"Legal Submission" means the submission to be made by Tenderers in accordance with

paragraph 6 of this Volume 1 of the Invitation;

"Major Capital Projects" has the meaning given in Schedule Part 1 (Definitions,

Interpretation and Construction) of the Standard Form TPA;

"Management Services Agreement" means any management services agreement
submitted by the Tenderer to the Participants for discussion during the Dialogue Period or

as part of their Final Tender;

"Material Change in Circumstances" has the meaning given in paragraph 3.12.1 of this

Invitation;

"New Project” means "New Project” as defined in Schedule Part 1 (Definitions,

Interpretation and Construction) of the Standard Form TPA;

"Non-Price Evaluation” means the evaluation carried out in accordance with paragraph
7.5.4;

"Non-Price Evaluation Matrix" means the matrix set out in Appendix G to this Invitation;

"OJEU" means the Official Journal of the European Union;

"Ongoing Partnering Services" means the "Ongoing Partnering Services" as defined in

Schedule Part 1 (Definitions, Interpretation and Construction) of the Standard Form TPA;

"Outturn Cost" has the meaning given in paragraph 7.5.5(b) of Volume 1 of this Invitation;

"Participants"” has the meaning given in paragraph 2.3.2 of Volume 1 of this Invitation;

fiParticipantsd | ndi catmeansthéindi¢atie5 yeRBrrpomgramanenohe O
New Projects provided by the Participants in Volume 3 of this Invitation for the sole purpose
of providing a consistent set of assumptions on which Tenderers can base the information

required by the Participants for the Price evaluation.

"Participant so6 NOJ meansaSowhdEasPlalb Beaitory Programme Director,

email hub@scottishfuturestrust.org.uk or other such person notified to the Tenderers in

writing by the Participants from time to time;

"Partnering Services" means the "Partnering Services" as defined in Schedule Part 1

(Definitions, Interpretation and Construction) of the Standard Form TPA,;
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"Partnering Services Costs" means the "Partnering Services Costs" as defined in

Schedule Part 1 (Definitions, Interpretation and Construction) of the Standard Form TPA;

"Preferred Tenderer" means the Tenderer selected by the Participants to be appointed as
PSDP;

"Pre-Qualification Questionnaire" or "PQQ" means the questionnaire accompanying the

Information Memorandum;

"Price Evaluation" means the evaluation carried out in accordance with paragraph 7.5.5;

"Pricing Data" means the A Pr i ci ng Dat a dlerritogy Patteefing mgrebmentn

Schedule Part 6 (Procedure for Demonstrating Value for Money);

"Private Sector Development Partner" or "PSDP" means the private sector development
partner selected by the Participants to participate in forming hubco, following the completion

of the procurement process outlined in this Invitation;

"Project” means the procurement of the PSDP and forming of a hubco by the Participants

and the PSDP for the provision of Partnering Services in the South East hub Territory;

"Project Agreement" has the meaning given in Schedule Part 1 (Definitions, Interpretation
and Construction) of the Standard Form TPA,

"Project Agreement Counterparty” means the party that will contract with the Project

Service Provider for the provision of Project Services under a Project Agreement;

"Project Development Fee" means such fee calculated in accordance with Schedule Part 4

(Partnering Services Costs) of the Standard Form TPA,;

"Project Development Partnering Services" means the "Project Development Partnering
Services" as defined in Schedule Part 1 (Definitions, Interpretation and Construction) of the
Standard Form TPA;

"Project Services" means the "Project Services" as defined in Schedule Part 1 (Definitions,

Interpretation and Construction) of the Standard Form TPA;

"Project Service Provider" means the "Project Service Provider" as defined in Schedule

Part 1 (Definitions, Interpretation and Construction) of the Standard Form TPA,;

"Public Works Loan Board" or "PWLB" means the statutory body operating within the

United Kingdom Debt Management Office, an Executive Agency of HM Treasury;

"Qualifying Projects" means the "Qualifying Projects” as defined in Schedule Part 1

(Definitions, Interpretation and Construction) of the Standard Form TPA,;
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"Qualitative Price Evaluation Matrix" means the matrix set out in Appendix H to this

Invitation;

"Quantitative Price" has the meaning given in paragraph 7.5.5(g) of Volume 1 of this

Invitation;
"Regulations" means The Public Contracts (Scotland) Regulations 2006;

"Relevant Entity" means a member of a consortium structure who will have an equity stake

in the consortium and "Relevant Entities" shall be construed accordingly;

iSampl e Pr oj ect mBamstheglesignDrdormeation provided by the Participants
in Volume 3 of this Invitation for the sole purpose of providing a consistent set of

assumptions on which Tenderers shall price Proforma 5 in Appendix I.

"Scottish Futures Trust" or "SFT" means Scottish Futures Trust Limited (Company
Number SC348382), having a registered office at 15 Atholl Crescent, Edinburgh EH3 8HA;

"Shareholders Agreement” means the shareholders agreement for the establishment of
hubco substantially in the relevant Final TPA to be entered into between hubco, the SFT,

some or all of the Participants and the PSDP;

"Significant Performance Failure" means a "Significant Performance Failure" as defined

in Schedule Part 1 (Definitions, Interpretation and Construction) of the Standard Form TPA,;

"South East hub Partnering Agreements" means the Final SHA and Final TPA, and all

other documents ancillary thereto;

"Stage 1 Approval” has the meaning given at Schedule Part 5 (Approval Process for New
Projects) of the Standard Form TPA;

"Standard Form Shareholders Agreement"” or "Standard Form SHA" means the standard
form shareholders agreement set out in Volume 2 of this Invitation as updated from time to

time and notified to the Tenderers in accordance with the provisions of this Invitation;

"Standard Form Territory Partnering Agreement" or "Standard Form TPA" means the
Standard Form Territory Partnering Agreement set out in Volume 2 of this Invitation as
updated from time to time and notified to the Tenderers in accordance with the provisions of

this Invitation;

"Standard Partnering Agreements"” means the Standard Form SHA and Standard Form
TPA;
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"Sub hubco" means a subsidiary of hubco that enters into a Project Agreement for the

delivery of a New Project;

"Supply Chain Agreements" has the meaning given in Schedule Part 1 (Definitions,

Interpretation and Construction) of the Standard Form TPA,;

"Supply Chain Member" means any party (except hubco or a Project Service Provider) to a

Supply Chain Agreement;

"Template DBFM Agreement" means the template design, build, finance and maintain
agreement as set out Volume 2 of this Invitation, as updated from time to time and notified

to the Tenderers in accordance with the provisions of this Invitation;

"Template D&B Development Agreement"” means the template design and build
agreement as set out Volume 2 of this Invitation, as updated from time to time and notified

to the Tenderers in accordance with the provisions of this Invitation;

"Template Project Agreements” means together the Template DBFM Agreement and

Template D&B Development Agreement;

"Tender Dialogue Pack" means the information to be submitted by Tenderers in

accordance with paragraph 6 of this Invitation;

"Tender Evaluation Criteria" means the criteria and sub criteria which will be used by the
Participants to evaluate Final Tender Submissions, set out in Appendix G, Appendix H and

paragraph 7 of this Invitation;

"Tender Submission Requirements" means the tender submission requirements set out in

the Invitation to Submit Final Tenders set out in paragraph 6 of this Volume 1,

"Tenderer" means any person, firm, company or consortium in to which this Invitation has

been issued;

"Tenderer Specific Amendment Schedule" has the meaning given in paragraph 5.5.1 of

Volume 1 of this Invitation;

"Tenderer's Nominated Person" means the person nominated by each Tenderer in
accordance with paragraph 5.11.4 to receive information from the Participants during the

Dialogue Period;

"Territory" means the South East territory shown in Appendix A, being the geographical
area covered by the South East hub programme and "Territories" means the 5 territories

listed in paragraph 2.3.3 of the Information Memorandum;
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"Territory Development Plan" means the Territory Development Plan to be set out in and
amended in accordance with Schedule Part 11 (Territory Development Plan) of the Territory

Partnering Agreement, a draft of which is set out at Volume 3 of this Invitation;

"Territory Partnering Agreement” means the partnering agreement substantially in the
form of the relevant Final TPA to be entered into by hubco and some or all of the

Participants;

"Territory Partnering Board" or "TPB" means the "Territory Partnering Board" to be

established in accordance with clause 14.1 of the Territory Partnering Agreement;

"Track Record Test" means the "Track Record Test" as defined in Schedule Part 1

(Definitions, Interpretation and Construction) of the Standard Form TPA;

"Unitary Charge" has the meaning given in Schedule 18 (Payment Mechanism) of the

Template DBFM Agreement.
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2.

21

2.2

INTRODUCTION

Purpose of the Invitation

211 This Invitation is prepared pursuant to the contract notice to the Official Journal of
the European Union reference 2009/S 126-184258 published on 4 July 2009.

2.1.2 This Invitation has been issued to 3 Tenderers, selected by the Participants to be
invited to participate in dialogue for the selection of a Private Sector Development
Partner for the South East hub Territory.

2.1.3 In accordance with the Regulations, the Participants will appoint as the PSDP the
Tenderer that submits the most economically advantageous Final Tender

Submission in response to this Invitation.

Structure of this Invitation

221 This Volume 1 contains the following information:

€)) General information about the tendering process Section 3;

(b) Overview of the Project, including key features of the structure and terms
of the Standard Partnering Agreements (Section 4). This section includes

a summary of the following provisions in the Standard Partnering

Agreements:
0] Overview of the Partnering Services (4.9);
(i) Exclusivity (4.10);
(i) Development of the contracts for New Projects, including

the genesis of the Template Project Agreements, approach to
land ownership and risk allocation between the Participants
and hubco (4.11);

(iv) Financial Returns, including the mechanism in the Template
DBFM Agreement for capping financial returns to hubco and
the contractual status of the pricing information to be submitted

in Final Tender Submissions (4.13);

(V) A summary of the New Project approval process (4.14);

(vi) An overview of how value for money will be demonstrated

during the life of the Territory Partnering Agreement (4.15);
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2.3

(vii) The Project Development Fee (4.16); and

(viii) KPIs (4.17) - an overview of the KPIs which will apply to
hubc o pesformance and the contractual implications of failing
to meet specified standards measured against such Key

Performance Indicators.

(c) Procurement process, including the structure of the Dialogue and the
clarification process (Section 5);

(d) Submission Requirements (Section 6); and

(e) Evaluation Methodology and criteria. This includes details of how the Non-
Price and Qualitative Price evaluations will be combined to rank Tenderers
(Section 7).

Role of the PSDP

231 The aim of the hub initiative is to improve the effectiveness of the existing
community planning process by providing a vehicle for more effective planning,
procurement and delivery of community based facilities in support of local

services.

2.3.2 The appointed PSDP will be required to form hubco with the SFT and some or all
of the Participants, pursuant to the Standard Form Shareholders Agreement.
hubco will provide the Partnering Services to some or all of the Participants within

the Territory pursuant to the Territory Partnering Agreement.

2.3.3 The Participants comprise:

 Lothian NHS Board;

 Borders NHS Board;

1 City of Edinburgh Council;

1 Scottish Borders Council;

 East Lothian Council;

T  West Lothian Council;

Midlothian Council;

 Lothian and Borders Police Board;
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2.3.4

2.3.5

1 the Scottish Ambulance Service; and

9 the Lothian and Borders Fire and Rescue Board.

and their statutory successors and any organisation created as a result of a

reorganisation or organisational change of the Participants.

Key services provided by the hubco are likely to include project development,
supply chain assembly and management, estate management (including
identifying options to meet service requirements, project identification and
definition of specification) funding and the provision and demonstration of
continuous improvement in value for money. A full description of the Partnering
Services to be provided by hubco is given in Schedule Part 3 (Partnering Services)
of the Standard Form TPA.

The final form of the agreements to be entered into by the Participants, hubco and
the PSDP will be as set out in the Standard Partnering Agreements except to the
extent any amendment has been agreed between the Participants and the
Preferred Tenderer prior to the close of the Dialogue and reflected in their Tender
Specific Amendment Schedule. An overview of the terms of these agreements,
including the Template D&B Agreement and Template DBFM Agreement forming
part of the Standard Form TPA is provided in paragraphs 4.8 and 4.11 of this

volume 1 of the Invitation.

24 Project Pipeline

24.1

24.2

An indicative Project pipeline is set out in the draft Territory Development Plan in
Volume 3 to this Invitation. It includes the Identified Projects which will be formally
allocated to the Territory Development Plan when the Final TPA is executed. The
draft Territory Development Plan will be subject to further development by the

Participants during the Dialogue Period.

hubco will have the right under the exclusivity provisions contained in clause 9 of
the Territory Partnering Agreement to develop proposals in accordance with
Schedule Part 5 (Approval Process for New Projects) of the Territory Partnering
Agreement in respect of these ldentified Projects and other Qualifying Projects. It
is expected that the nature and extent of the development work required on the
Identified Projects will reflect the amount of prior development work undertaken on

them.
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25 Key Features of the Procurement Process and Dialogue

25.1 The competitive dialogue procedure is to be adopted for the appointment of the
PSDP for the South East hub Territory.

252 Tenderers are required to submit a Tender Dialogue Pack 6 weeks after the issue
of this Invitation. The contents of this pack will form the basis of further discussions
during the Dialogue. Topics which the Participants consider being particularly
important and which are likely to form part of discussions during the Dialogue are
highlighted throughout the Invitation in text boxes. However Tenderers are
expected and encouraged to identify other possible topics for discussion which
they consider appropriate and which the Participants may elect to include within

the Dialogue.

2.5.3 The Dialogue will take the form of a series of Bilateral Meetings on a fortnightly

cycle.

254 As stated in the Information Memorandum (but subject always to paragraph 5.3.3)
it is the Participants' intention that there will be no interim down selection prior to

issue of the Invitation to Submit Final Tenders.

255 Following the Invitation to Submit Final Tenders, Tenderers will be required to
prepare Final Tender Submissions which explain how they will provide the
Partnering Services to the Participants in such a way as will ensure long term
value for money. The Par t i ci pant s6 @ tothe detailece Xepderat i ons
Submission Requirements are set out in the Non-Price Evaluation Matrix in
Appendix G and the Qualitative Price Evaluation Matrix in Appendix H of this
Volume 1. The final Tender Submission Requirements will be confirmed in the

Invitation to Submit Final Tenders following the closing of Dialogue.

2.5.6 The Indicative Timetable for the Dialogue Period is set out at Paragraph 5.2.1 of

Volume 1 of this Invitation.

2.6 Tender Evaluation Criteria

2.6.1 Final Tender Submissions will be evaluated using the evaluation criteria set out in
Appendix G, Appendix H and paragraph 7 of this Invitation. The PSDP
appointment will be awarded to the Tenderer that submits the most economically

advantageous Tender.

2.6.2 The Tender Evaluation Criteria is split into two distinct categories 7 Price and Non-
Price. The results from the Price Evaluation will account for 45% of the overall final

score. The Non-Price Evaluation will account for 55% of the overall score.
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2.6.3 Tenderers should note that the Final SHA and Final TPA will not be given a score
as part of the evaluation. However, failure to confirm that the Final TPA and Final
SHA are acceptable to the Tenderer and key members of its supply chain, and
that the Final Tender Submission has been submitted based on their terms and
conditions will result in a Final Tender Submission being treated as non-compliant.

2.6.4 Amendments to the Standard Partnering Agreements agreed during the Dialogue
with each Tenderer will be documented in a Tender Specific Amendment
Schedule issued to that Tenderer with the Invitation to Submit Final Tenders. The
Tender Specific Amendment Schedules will not of themselves be scored but they
shall be taken into consideration in the evaluation of the Final Tender Submissions
against each of the Tender Evaluation Criteria.

2.7 Tender Return Date and Details

2.7.1 Final Tender Submissions are to be returned to the address below at the time and
date indicated in the Invitation to Submit Final Tenders.
The South-East Territory Programme Board
c/o Scottish Futures Trust
1 St Colme Street
Edinburgh
EH3 6AA
UK

2.7.2 Tenderers shall be issued with a receipt with the date and time of delivery. The

onus shall be on the Tenderer to ensure that they receive a receipt.
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3.1

3.2

Invitation to Participate in Dialogue

GENERAL INFORMATION

The Invitation Information

3.11

3.1.2

The Invitation Information is being made available to Tenderers for their sole use

and for the sole purpose of assisting them to prepare and submit a Tender in

accordance with the requirements of this Invitation. It is being made available on

condition that it is used only in connection with the Project and for no other

purpose.

None of the Participants, the SFT or the Scottish Government, their advisors, or

the directors, officers, members, partners, employees, other staff, agents or

advisors of any such person:

(@)

(b)

makes any representation or warranty (express or implied) as to the
accuracy, reasonableness or completeness of the Invitation Information.
Any persons considering making a decision to enter into contractual
relationships with the Participants following receipt of the Invitation
Information should make their own investigations and their own
independent assessment of the Participants and their requirements for
services associated with the Project and should seek their own

professional financial and legal advice; or

accepts any responsibility for the Invitation Information or for its fairness,
accuracy or completeness. Nor shall any of them be liable for any loss or
damage (other than in respect of fraudulent misrepresentation) arising as a

result of reliance on such information or any subsequent communication.

Right to Cancel or Vary the Process

3.2.1

3.2.2

The Participants reserve the right to:

(@)

(b)

(©)

cancel the tender process at any stage;

require a Tenderer to clarify its Tender in writing and/or provide additional

information, and/or

amend the terms and conditions of the tender process.

The Participants reserve the right to withdraw from the tender process at any

stage. No warranty is given that the Participants will enter into any agreement(s)

based upon the Standard Partnering Agreements or otherwise.
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3.2.3

3.2.4

The Participants reserve the right to issue supplementary documentation at any
time during the process in order to clarify any issue or amend any aspect of the
Invitation Information including, for the avoidance of doubt, the Standard
Partnering Agreements and/or the Template Project Agreements. All such further
documentation issued by the Participants during the tender process shall be
deemed to form part of the Invitation Information and shall supersede any part of
the Invitation Information to the extent indicated.

Tenderers' attention is drawn to the fact that, by issuing the Invitation, the

Participants are in no way committed to accepting any Final Tender Submission.

3.3 Right to Reject and/or Disqualify

331

3.3.2

The Participants reserve the right to reject or disqualify a Tenderer where:

€) the Tender is submitted late, is completed incorrectly, is incomplete or fails
to meet the Participants' submission requirements which have been

notified to Tenderers; and/or

(b) the Tenderer or any Relevant Entity is guilty of serious misrepresentation

in relation to its application and/or the process; and/or

(© the Tenderer or any Relevant Entity contravenes any of the terms and

conditions of this Invitation; and/or

(d) there is a change in identity, control, financial standing or other factor
impacting on the selection and/or evaluation process affecting the

Tenderer and/or

(e) the Tenderer places (and refuses to withdraw) confidentiality conditions on
the content of the Tender which the Participants (acting reasonably)

consider to be unnecessary and contrary to the intention of the FOISA.

The disqualification of a Tenderer will not prejudice any other civil remedies
available to the Participants and will not prejudice any criminal liabilities that such

conduct by a Tenderer may attract.

3.4 Changes to Tender Period Procedure

34.1

The Participants reserve the right, at their discretion, to change the basis of, or the
procedures for, the process, including the timing, form and substance of the
procedure leading to the appointment of the PSDP, to reject any or all of the
Tenderers or to reject any or all of the Final Tender Submissions. Under no

circumstances shall the Participants incur any liability in respect thereof. Any
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3.5

3.6

3.7

changes to the procedure shall be communicated to the Tenderers as quickly as

possible.

Costs and Expenses

3.5.1 All Tenderers are solely responsible for their costs and expenses incurred in
connection with the tender process, the Dialogue, preparation and submission of
their Final Tender Submissions and Tender Dialogue Packs, the conduct of any
subsequent clarification or any other aspect of the tender process. Under no
circumstances will the Participants, SFT or the Scottish Government, or any of its
advisors, be liable for any costs or expenses borne by the Tenderer or advisors in
this process or for any economic loss or other loss of profit incurred by any

Tenderer in relation to the Project.
Conflict of Interest

3.6.1 Any conflict of interest of a Tenderer or potential conflict of interest of a Tenderer
shall be fully disclosed to the Participants as soon as such conflict or potential
conflict becomes apparent to a Tenderer.

3.6.2 In the event of any conflict or potential conflict of interest, the Participants shall, in

their absolute discretion, decide on the appropriate course of action.

Confidentiality

3.7.1 The Invitation is intended exclusively for the purpose of assisting Tenderers in
discussing their proposals during the Dialogue Period and ultimately in submitting

a Final Tender Submission if invited to by the Participants.

3.7.2 By receiving this Invitation, each Tenderer agrees to keep confidential this

Invitation and all InvitationIn f or mati on (the Al nformation Pr

3.7.3 The I nf ormati on Provided may be made avail
employees and professional advisors directly involved in the appraisal of such
information (who must be made aware of the obligation of confidentiality) but shall
not, either in whole or in part, be copied, reproduced, distributed or otherwise
made available to any other party in any circumstances without the prior written
consent of the Participants, nor may it be used for any purposes other than that for

which it is intended.

3.74 While the Information Provided has been prepared in good faith, it does not
purport to be comprehensive or to have been verified by the Participants or their

advisors. Neither the Participants nor their respective advisors, consultants,
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3.8

3.75

3.7.6

3.7.7

Invitation to Participate in Dialogue

agents or servants shall be liable or responsible for negligence or failure to
exercise any degree of skill or care in connection with the production of the
Information Provided or for any action taken by any Tenderer as a result of the

Information Provided.

The Information Provided does not warrant to provide Tenderers with solutions for
t he attainment of t he Participantsd
responsibility of each Tenderer to develop their proposals to ensure that the

requirements of the Invitation are fully satisfied.

All Information Provided, including all copies, remains the property of the

Participants and must be delivered to the Participants on demand.

Tenderers must, however, be aware that after the execution of any Project
Agreement the Participant's full business case submission for the relevant project

will become a public document setting out financial costs for the project.

Freedom of Information

3.8.1

3.8.2

3.8.3

All information submitted to the Participants and/or the Scottish Futures Trust may
need to be disclosed and/or published by a Participant and/or the Scottish Futures
Trust. Without prejudice to the foregoing generality, each Participant and/or the
Scottish Futures Trust may disclose information in compliance with the FOISA or
the Environmental Information Regulations, (the decision of each of the
Participants and/or the Scottish Futures Trust in the interpretation thereof shall be
final and conclusive in any dispute, difference or question arising in respect of
disclosure under its terms), any other law, or, as a consequence of judicial order,

or order by any court or tribunal with the authority to order disclosure.

Further, each Participant and/or the Scottish Futures Trust may also disclose all
information submitted to them to the Scottish or United Kingdom Parliament or any
other department, office or agency of
United Kingdom, and their respective servants or agents. When disclosing such
information to either the Scottish Parliament or the United Kingdom Parliament it is
recognised and agreed by both parties that any Participant and/or the Scottish
Futures Trust shall if they see fit disclose such information but are unable to
impose any restriction upon the information that they provide to Members of the
Scottish Parliament, or Members of the United Kingdom Parliament; such

disclosure shall not be treated as a breach of the Agreement.

Accordingly, if a Tenderer considers that any of the information included in the

Tender Dialogue Pack, Final Tender Submission or any other information provided
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to the Participants and/or the Scottish Futures Trust is commercially
sensitive/confidential, they shall identify such and explain (in broad terms) what
harm might result from disclosure and/or publication. It shall be remembered
though, that, even where Tenderers have indicated that information is
commercially sensitive/confidential, Participants and/or the Scottish Futures Trust

may disclose this information where they see fit.

3.84 Each Participant and/or the Scottish Futures

names and contact details of companies who have been issued with an Invitation.
3.9 Publicity

3.9.1 No publicity regarding hub will be permitted unless and until the Participants have

given express written consent to the relevant communication.
3.10 Canvassing

3.10.1 Except as provided in the Invitation, Tenderers shall not approach staff of the
Participants or staff of t he Participantso
information or clarification in respect of any part of their Tender or proposals or
attempting to support or enhance their prospect of being selected as Preferred
Tenderer. Any such approach or attempted approach by a Tenderer may lead to

the Tenderer's disqualification.

3.10.2 Tenderers shall be required to sign the Certificate of Non-Canvassing set out in

Appendix B.
3.11 Collusion

3.11.1 Any collusion between Tenderers may lead to the exclusion of one or all

Tenderers involved at the discretion of the Participants.

3.11.2 Tenderers shall be required to sign the Anti-Collusion Certificate as set out in

Appendix C.
3.12 Changes in Circumstances
3121 Each Tenderer shall be required i mmediately

any material change in the financial or other circumstances of the members of
their consortia or any change in the membership of the consortia since the
submission of the Pre-Qualification Questionnaire ("Material Change in
Circumstances"). Any change in the membership of the consortia may only be

made with the prior written agreement of the Participants. The Participants will not
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3.13

3.14

3.15

3.12.2

withhold their agreement unreasonably, but such agreement will be subject to the

Tenderer continuing to meet the established qualification criteria.

Any Material Change in Circumstances shall be evaluated in accordance with the
Pre-Qualification Questionnaire evaluation criteria. Tenderers may be deselected
from the competition if as a result of the Material Change in Circumstances they
do not comply with the minimum requirements of the Pre-Qualification evaluation
criteria or would not have been shortlisted to be invited to take part in the Dialogue
had the Material Change in Circumstances been taken into account in the original

Pre-Qualification evaluation.

Conflict of Documents

3.13.1

In the event of conflict between the Information Memorandum any other
information provided in relation to the Project and the Invitation Information the

provisions of the Invitation Information shall prevail.

Jurisdiction and Governing Laws

3.14.1

Scots law shall be applicable to the Invitation. The Scottish courts shall have

exclusive jurisdiction in relation to any disputes arising from the Invitation.

Conditions to acceptance of this Invitation

3.15.1

The acceptance of the Invitation by a Tenderer will imply acceptance of the
foregoing provisions by Tenderers without qualification. Any attempt to qualify any
of the foregoing provisions in this paragraph, either expressly or impliedly, may

result in the Tenderer being disqualified.
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4,

4.1

4.2

THE PROJECT DETAILS

hub

41.1

41.2

4.1.3

41.4

The aim of the hub initiative is to improve the effectiveness of the existing
community planning process by providing a vehicle for more effective planning,
procurement and delivery of community based facilities in support of local

services.

The appointed PSDP will be required to form a new hubco with the public sector
that will provide Partnering Services, primarily to deliver facilities (including
administrative facilities) for Community Services (within the Territory). Key
services provided by the hubco are likely to include project development, supply
chain assembly and management, estate planning (including identifying options to
meet service requirements, project identification and definition of specification)
funding and the provision and demonstration of long term value for money. A full
description of the Partnering Services to be provided by hubco is given in
Schedule Part 3 (Partnering Services) of the Standard Form TPA.

The commercial/contractual structure of hub will be broadly similar to NHS LIFT in
England (albeit developed to better align with Scottish circumstances and
developing best practice in the field of public sector procurement). From the
outset, hub will involve a broad spectrum of public sector partners including fire
and rescue boards, police boards and the Scottish Ambulance Service (as is the

case with the Territory).

The initiative is being developed by the Scottish Government through the SFT,

which is providing a range of support to the Territories.

Key Outcomes

421

hub's primary outcomes are:

€) improving the efficiency of delivery for community-based facilities;

(b) delivering economies of scale through shared facilities;

(c) making the best use of public resources; and

(d) providing continuous improvement in both cost and quality in public
procurement.
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4.2.2 hub will achieve this through the establishment of a project development and
delivery vehicle for community based facilities, which will use a range of funding
solutions from both the public and private sectors.

4.3 hub Objectives
43.1 The key objectives of the hub initiative are:

(a) to provide enhanced local services by increasing the scale of joint service
working and integration between Community Planning Partnerships across

Scotland;

(b) to deliver a sustained programme of investment into community based
facilities and developments so that more and more services are provided
locally in communities through multi-disciplinary teams working (wherever

possible and appropriate) from single sites;

(c) to establish a more efficient and sustainable procurement methodology for

public sector bodies including NHS Boards and Local Authorities that:

1 reinforces joint strategic planning and delivery;

9 s stable and long-term;

9 delivers better value for money than current procurement arrangements;

1 is flexible in its ability to respond to evolving service strategies and in

being able to deliver through different contractual/ funding routes;

1 is able to generate sufficient project size, volume and deal flow to attract
private finance into the delivery and long-term management of the service;

and

1 to share learning and improve the procurement process for both public

sector procurement teams and their private sector partners.

(d) to deliver facilities for Community Services that meet public sector policy

objectives for design quality and sustainability; and

(e) to facilitate and improve the level of stakeholder engagement in the

planning of services and development of facilities for Community Services
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4.4

4.5

Benefits to the PSDP

441

4.4.2

The hubco arrangements will give the PSDP the opportunity to develop a long-
term relationship with Community Planning Partnerships. In the past this is
something that has proved difficult to achieve due to the fragmented nature of

facilities planning and procurement.

The PSDP will work with the Participants to develop and construct a series of
facilities in the South East Territory. These projects may be funded directly by
Health Boards, who have access to capital resources for specific projects and
Local Authorities, who may use the PWLB. Where projects are delivered using
private finance, the PSDP will have the opportunity (along with any other
shareholders in hubco) to invest further share capital in hubco and subordinated
debt into the Sub hubcos set up as single purpose vehicles for delivery of the
individual projects. The attractions of investing in Sub hubcos will include the

following:

€) long term stable cash flows with common clients on common terms
enabling a reduction in transaction costs for investments that, when

aggregated, are significant;

(b) a portfolio of investment opportunities across a locality;

(c) a unigue opportunity to work in partnership with public sector service
providers in order to better understand their needs and demonstrate an

ability to meet them; and

(d) Exclusivity (as outlined in paragraph 4.10 of this Invitation and described in
clause 9 of the Standard Form TPA) subject to meeting the relevant

approval criteria.

hub Structure

451

Having a long term joint venture structure between a number of Participants and a
PSDP is important as it creates the basis for a formal partnership, the key features

of which are:

€) Transparency of decision making;

(b) Sharing of risk; and

(c) Sharing of the financial returns.

29 13/10/09



South East hub Territory Invitation to Participate in Dialogue

45.2 The sharing of risks and returns, from the development and delivery of both D&B
and DBFM projects, creates the incentives within the hub model to drive ongoing
performance and improvement, it encourages the public sector Participants to
place more capital projects within the hub structure and the private sector to
deliver and manage these projects on an efficient basis.

4.6 Corporate Structure of hubco

4.6.1 The graphic below sets out the intended ownership structure of hubco (a company
limited by shares) based on a joint venture between the PSDP, the SFT and the
local public sector shareholders.

hub Corporate Structure
Shareholders Agreement
Private Sector Local Public
Development Sector
Partner shareholders
30% Interest 10%
60% slfare In.tn?rest and -Zhafle of a'.‘d_ Sha:e of Interest and
ey P e sy
and Sub
Debt Debt _—
v
w

4.6.2 A 40% stake for the public sector shareholders has been proposed, with a
60%.stake for the PSDP. The public sector stake will be split such that 30% is held
by local partners and 10% is held by the Scottish Futures Trust. There will be
robust protections for minority interests within the hubco corporate documents.

4.6.3 The board of the hubco will be made up of 3 directors appointed by the PSDP, 1

director appointed by SFT, 1 director appointed by local public sector partners and

a nonvoting Chairman (appointed with the unanimous support of all five directors).
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4.7 The Shareholders Agreement

4.7.1

4.7.2

4.7.3

4.7.4

4.7.5

4.7.6

4.7.7

4.7.8

The Shareholders Agreement will be entered into between the PSDP and the
public sector shareholders at the time that each party subscribes for shares in
hubco. The Shareholders Agreement will regulate the relationship between the
shareholders in addition to regulating the manner in which hubco and any wholly

owned subsidiaries of hubco are to be managed.

It is proposed that the shares in hubco will be split into three classes with one
class of shares being taken by the PSDP, another class of shares being taken by
the local partners and a third class of shares being taken by SFT. The Standard

Form SHA sets out the rights to be attached to each class of share.

As mentioned above, the Standard Form SHA contains protections for minority
interests. It sets out those key matters which require the prior consent of the

holders of a majority of each class of shares in hubco before they can proceed.

The Standard Form SHA also sets out the procedure for the transfer of shares in
hubco including restrictions on the transfer of shares held by the PSDP and
provisions for a forced sale of the PSDP's shares in the case where there is a
material default under the Territory Partnering Agreement which is not remedied.
In addition, the procedure for the issue of new shares and debt and first calls over

new shares and debt to be issued in hubco is set out in the Standard Form SHA.

The management of hubco is also dealt with in the Standard Form SHA with
provisions detailing the makeup of the board, quorum for board meetings and how
resolutions of the board are to be passed. In addition it is proposed that there will
be a Shareholders Forum which will allow shareholders to make representations to
the board and each other on h u b ¢ @ané sach other's performance in relation to

the Shareholders Agreement.

At the same time as the shareholders enter into the Shareholders Agreement, a
set of articles of association of hubco will be adopted which will mirror those
aspects of the Shareholders Agreement relevant for inclusion within articles of

association.

The Standard Form SHA has been developed on the basis of the NHS LIFT
Shareholders Agreement utilising other aspects of long term partnering models

familiar to the market, in particular the Building Schools for the Future model.

The process for agreeing amendments to the Standard Partnering Agreements

during the Dialogue Period is set out in paragraph 5.5.1.
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4.8 The Territory Partnering Agreement

4.8.1 The hubco will be required to enter into a Territory Partnering Agreement with
some or all of the Participants. As noted in paragraph 2.3.5 above, the Territory
Partnering Agreement will be in the form of the Standard Form TPA except to the
extent any amendment has been agreed between the Participants and the
Preferred Tenderer prior to the close of the Dialogue and reflected in their Tender
Specific Amendment Schedule. The Standard Form TPA sets out the rights and
obligations of the parties to the agreement, including the provision of Partnering
Services by hubco and the 6exclusivityéo pr
Participants (described below). The Territory Partnering Agreement will be entered
into between hubco and the Participants at the same time as the PSDP and public
sector shareholders subscribe for shares in hubco and enter into the Final

Shareholders Agreement.

4.8.2 It is important that the hub partnership runs for a significant period of time in order
to:
0] realise the benefits of the hub programme including:
(1) procurement cost savings;
(2) cost efficiencies through supply chain management

and continuous improvement; and

3) economies of scale through joint public service
delivery;
(i) provide a pipeline of projects for delivery and investment by the

hubco, hence enabling the PSDP to achieve a suitable financial

return; and

(iii) deliver performance improvement and added value as the
public and private sector partners learn from each other and
the hubco develops a thorough understanding of the public

sector requirements and existing estate of assets.

4.8.3 The Territory Partnering Agreement will therefore have a term of 20 years, with an
option to extend for a further 5 years where agreed between hubco and one or
more of the Participants. A key section of the Standard Form TPA contains the
parties' aspirations for the partnering relationship between them. These aspirations

are set out in clause 2 of the Standard Form TPA. The partnering relationship will
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4.8.4

4.8.5

4.8.6

4.8.7

4.8.8

be managed and the performance of hubco monitored by a partnering board,

established under the Territory Partnering Agreement.

The Standard Form TPA contains the rights and obligations of the hubco to
provide a defined range of Partnering Services, which include the Project
Development Partnering Services, relating to the development of proposals for
New Projects. The terms on which proposals must be prepared and the approval
process (and approval criteria) for such new projects are set out in the Standard
Form TPA in Schedule Part 5 (Approval Process for New Projects). New Projects
shall be predicated on the basis of the most appropriate form of Template Project
Agreement, subject to project-specific amendments justified on value for money or
other grounds. Payment for Project Development Partnering Services will be

channelled through the payment streams arising in respect of approved projects.

The Standard Form TPA also set out the parties' respective rights and remedies in
respect of a hubco or Participant (as the case may be) event of default. Those
remedies extend from suspension of provision of the Partnering Services to partial
or full termination of the Territory Partnering Agreement (in the case of a
Participant default) and from loss of exclusivity, required replacement of supply
chain, replacement of the PSDP or ultimately termination of the Territory

Partnering Agreement (in the case of a hubco default).

The Standard Form TPA has been developed on the basis of the NHS LIFT
Strategic Partnering Agreement, utilising appropriate aspects of other long term
partnering models familiar to the market, in particular the Building Schools for the

Future model.

hubco during the 20-25 year period of the Territory Partnering Agreement will be
expected to provide the core Ongoing Partnering Services and Project
Development Partnering Services as detailed in Schedule Part 3 (Partnering
Services) of the Standard Form TPA. Ad-Hoc Partnering Services will be provided

at the option of Participants and paid for direct.

hubco, by working closely with the public sector partners, will be expected to
deliver improvements in the way that projects are delivered and the supply chain is
managed, including better design, lower construction and maintenance costs and
the increased speed of delivery of new facilities. These improvements will be
monitored by the setting of performance targets, KPIs and the periodic use of

market testing.
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4.9 Partnering Services

4.9.1

49.2

4.9.3

4.9.4

495

The provision of Partnering Services is the most significant feature of the SE hub

Territory hub.

In broad terms, these services are intended to include all that hubco can
significantly contribute to the process of developing New Projects to meet
Participantsdrequirements and service needs including programme managing the
delivery (and in some cases subsequent operation) of projects. Given that these
services are likely to be delivered through a Supply Chain and in some cases

require private finance, the Partnering Services include those aspects as well.

Tenderers will be required in the Final Tender Submissions, to provide detailed
proposals of robust processes and procedures to ensure value for money is
provided to the Participants in every case. The following sections of the Standard
Form TPA provide further information relating to the provision of and payment for

Partnering Services:

() clause 8 (Services Obligations);

(i) clause 9 (Exclusive Nature of this Agreement);

(iii) clause 10 (Price and Payment for the Services);

(iv) clause 13 (Value for Money);

(v) Schedule Part 3 (Partnering Services);

(vi) Schedule Part 4 (Partnering Services Costs);

(vii) Schedule Part 5 (Approval Process for New Projects); and

(viii) Schedule Part 6 (Procedure for Demonstrating Value for
Money).

The emphasis of the procurement is on Partnering Services; the core initial
emphasis of the partnership is around the provision of Ongoing Partnering
Services and Project Development Partnering Services in relation to developing

initial projects.

As the relationship develops with the Participants additional discretionary services
(such as those referred to in paragraph 4.9.6(c)) could be provided at the request
of Participants. Payment for these services would be direct to the hubco from the

relevant Participants.
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4.9.6 The Partnering Services described in Schedule Part 3 are therefore classified as

follows:

(a) Ongoing Partnering Services, being constant or recurring Partnering
Services, which shall include:

() Partnering and Collaborative Working; and
(ii) Value for Money.
(b) Project Development Partnering Services, being Partnering Services

provided by hubco in connection with the development of New Projects,
which shall include:

0] New Project Development and Delivery;
(i) Supply Chain Management;
(iii) Funding; and
(iv) Value for Money.
(c) Ad-Hoc Partnering Services that may be required by the Participants such
as:
0] Strategic Estate Planning;
(i) Service Planning; and
(i) Value for Money.

4.9.7 Subject to compliance with applicable law (including procurement rules and
regulations) Ad-Hoc Partnering Services falling within 4.9.6(c) may be individually
procured by one or more Participants on an ad-hoc basis on terms and conditions
appropriate for the particular circumstances and paid for by the relevant
Participant(s) at rates and prices quoted by hubco and accepted by the relevant
Participant(s) in advance. These rates and prices shall be consistent with the
content of the schedule of Partnering Services Costs to be included in the Territory
Partnering Agreement as updated from time to time subject to whatever
adjustments may be appropriate in each case.

49.8 Payment for the Project Development Partnering Services will be recovered from
the underlying projects in accordance with the terms set out in Schedule Part 4
(Partnering Services Costs) and Schedule Part 5 (Approval Process for New

Projects) of the Standard Form TPA. It is expected that payment for the Ongoing

35 13/10/09



South East hub Territory Invitation to Participate in Dialogue

Partnering Services will come through fees charged against the underlying
projects delivered by the hubco and this is reflected in the Standard Form TPA.
The Participants expect to explore options for payment for Ongoing Partnering
Services with Tenderers during the Dialogue Period and the drafting of the
Standard Form TPA may be updated prior to the Invitation to Submit Final Tenders

in this regard.
4.10 Exclusivity

4.10.1 The hub programme will have a potential pipeline of work over this period of 20
years. For the first 10 years of this period, the Participants signing up to the
Territory Partnering Agreement are required to give hubco the first opportunity to
bring forward proposals for Qualifying Projects. If the hubco fails to satisfy the
public sector partnersdéd identified and pres
reserved for the Participants to procure through other means. This exclusivity
arrangement will be withdrawn if hubco performance is poor (based on agreed
targets for performance and continuous improvement). Finally, this exclusivity will
be subject to any variation required or recommended by applicable competition

and/or procurement laws.

4.10.2 The exclusivity provisions are set out in Clause 9 of the Standard Form TPA. They

can be summarised as follows.

hub  Territory | Exclusivity
Participant

Health Boards 1 All new build facilities having a capital value in excess of £750,000 (Index

Linked) in June 2009 prices ("Major Capital Projects") i

0 identified by a Health Board as being required to enable them to
provide primary and community based health services in the Territory;

and

o0 where procurement to commence within 10 years of Territory

Partnering Agreement commencement.

1 The Health Board will also have the option to request hubco to procure other

projects not included in the above (see below).

Local 1 Identified Projects (see also paragraph 2.4).

Authorities

(including Police 1 Local Authorities will also have the option to request hubco to procure other

& projects not included in the list of Identified Projects referred to above (see

and Fire
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hub  Territory | Exclusivity

Participant

Rescue below).

Authorities)

Projects Identified Projects (see also paragraph 2.4).

procured jointly

by Health
Boards and
Local

Authorities

(including Police
and Fire and
Rescue
Authorities)

All projects for new build facilities procured jointly by a Health Board and a

Local Authority which:

1 have a total capital value in excess of £750,000 (Index Linked) in June

2009 prices; and

1 in respect of that part of the facilities being procured for a Health Board

have been:

0 identified by a Health Board as being required to enable them to
provide primary and community based health and social/children's

services in the Territory; and
o0 where procurement is to commence within 10 years of Territory
Partnering Agreement commencement,

and for which the Health Board is leading the procurement.

Health Boards and Local Authorities will also have the option in joint projects
to request hubco to procure other projects not included in the list of Identified

Projects (see below) or to which exclusivity would not otherwise apply;

All Participants

Faciltes ManageRvent seii vi c e s fadilities motefdrnairtg ipartn

of a hub Major Capital Project at the option of the Participants.

General Points

i Exclusivity means that if a Participant wishes to proceed with a relevant project it MUST
give the hubco the opportunity to develop proposals and will only be entitled to decline the
hubco offer if certain requirements set out in the Standard Form TPA and the request for
proposals e.g. required outputs, affordability and demonstrable value for money etc) are not

met. Only then will the Participant be able to procure the relevant project elsewhere.

1 Where the Participants have the option to procure a project using hubco exclusivity will
only apply at the point at which the project is formally allocated by the relevant Participant

to the Territory Development Plan.
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hub

Participant

Territory | Exclusivity

il

The process for formal allocation of optional projects to the Territory Development Plan is

as set out in the Standard Form TPA

The Identified Projects will be formally allocated to the Territory Development Plan by the

date of execution of the South East hub Partnering Agreements.

Exclusivity may be withdrawn if the hubco fails to meet specified Key Performance
Indicators (which will be set out in and further developed in accordance with the Territory
Partnering Agreement) over a specified period. Such failures may be remedied over a
further rolling period. Unremedied failures of sufficient severity may ultimately lead to
termination of the Territory Partnering Agreement and/or the exercise by the Participants of
their other remedies in such circumstances (e.g. replacement of the PSDP as a

shareholder in hubco).

411

4.10.3 Volume 3 to the Invitation contains a draft Territory Development Plan which sets
out in addition to the Identified Projects, details of projects which may be formally
allocated to hubco during the 10 year exclusivity period, using the Territory

Development Plan mechanism referred to above.

Contracts for New Projects

4.11.1 The Template Project Agreements

€) In broad terms the default position will be that the occupier Participant (or
lead occupier Participant in the case of shared facilities) enters into one of

the following contracts with the Project Service Provider:

0) a design, build finance & maintain agreement. In this form
hubco will be required to raise finance for all or a material part

of the capital cost; and

(i) a design & build development agreement with or without the
addition of longer term maintenance responsibility. In this
model the capital cost will be paid by the public sector

occupiers.

(b) Volume 2 of this Invitation includes a template for both forms of contract,
which will be incorporated into the Standard Form TPA at Schedule Part 7

(Template Project Agreements). As many clauses as possible are common
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to both templates. Clause 6 of the Standard Form TPA must be read with
the IMPORTANT NOTICE at the beginning of each of the Template
Project Agreements which sets out the rules which will apply after the
execution of the South East hub Partnering Agreements for using the
Template Project Agreements and adjusting their terms to take account of
the specific circumstances of each New Project. All amendments and

derogations will be subject to the prior approval of the SFT.

4.11.2 Land Ownership

(@)

In the majority of cases land will be provided by the Participants and rights
to occupy for the necessary purpose will be provided to the Project Service
Provider for purposes of performing its obligations under the Project
Agreement. This is the basis on which the Template DBFM Agreement has
been drafted. In appropriate cases (e.g. where there is a meaningful
residual value risk that can be transferred) land may be owned by the
Project Service Provider and the project facility leased to the occupying
Participants or lead Participant. In that case, the Template DBFM
Agreement will be amended accordingly and the appropriate leases will be

entered into.

4.11.3 Risk Allocation

(@)

The Template Project Agreements are based on the standard risk
allocation in a standard NHS PPP contract, subject to the exceptions
noted below. Tenderers' views on alternative approaches to risk allocation
on certain key issues (e.g. insurance) will be a subject for discussion

during the Dialogue.

0] Template D&B Development Agreement

The risk allocation in this agreement is based on the standard risk
allocation for the construction phase of the standard form NHS PPP
contract with the exception of Change in Law and title risk. The Project
Agreement Counterparty will take title risk (as opposed to sufficiency of
land risk).

(i) Template DBFM Agreement

The risk allocation is this agreement also replicates the risk allocation in
the standard form NHS PPP contract with the exception of title risk (as
above), long term capex Change in Law risk, which will be taken by the

lead Participant.
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412

(b) The different funding types and flows relative to the respective contracting

routes are illustrated by the flow chart set out below.

Capital Capital
Funded ) ) ) Funded
Design and Build Option <
Design and ( Services A
Build Contract
hub A A i
?o Public
Sector

Revenue
Funded

Vehicles

4.12.1

4.12.2

Capital
Contribution

Design Build Finance and Maintain
Option {Land Owned by Public) Sector)

ra

Design Build Finance and Maintain
Option (Land Leased to Public Sector)

for Specific Projects

It is anticipated that some projects (including most that are wholly or partially debt
funded) will be delivered through a Sub hubco set up for that project alone. The
Sub hubco would typically also sign a series of other agreements for the delivery
of its responsibilities: a construction contract, an FM agreement and a credit
agreement for senior debt with a funder, in addition to the Project Agreement with
the occupier/lead Participant(s). On the successful completion of the construction
of the facilities, the Project Agreement Counterparty will commence service
payments, which should cover Sub hubco's operational costs, bank debt service
requirements and the subordinated debt service due to hubco or other

subordinated debt providers.

Sub hubco is also likely to sign a contract with hubco for the provision of
management services by hubco, as it is not expected that the Sub hubco will have
any direct employees and instead would contract with hubco for the provision of
contract management services, financial management and occupier relationship
management etc. These costs will be included as part of the proposal and
approval process for the New Project and will be calculated in an open and
transparent manner according to agreed principles. Tenderers will be required to
provide as part of their Final Tender Submission a draft of any management
services contract which they intend to put in place between hubco and Sub
hubcos.
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4.12.3 The reason for setting up a separate Sub hubco for appropriate projects is that it is
non-recourse to the hubco on any default of Sub hubco. At the same time Sub
hubco is established on a sufficiently strong basis to persuade lenders to lend
significant sums into it. To be robust it is likely that the Sub hubcowi I'I 6pass dow
most of the risks it is assuming to sub contractors 7 both construction and FM
provider. This structure should insulate hubco from any issues of cross default i

i.e. default in one project will not bring down other agreements.

4.12.4 The governance and management arrangements for hubco and Sub hubco will be

focused on efficiency and alignment with the interests of the partners.

413 Funding/Financial Returns

4.13.1 Where a Sub hubco is formed for a specific project it is anticipated that hubco will
provide the equity capital requirement of the Sub hubco, along with a subordinated
loan for this vehicle, calling on funds invested in hubco by its shareholders. It is,
however, possible that alternative structures for the provision of the subordinated
debt element may be considered i for example direct provision of subordinated
debt to Sub hubco by hubco shareholders. The Sub hubco will enter into the
Project Agreement with the Relevant Participant. The Relevant Participant may be
public sector shareholder in hubco or a Participant that is not a shareholder in

hubco.

4.13.2 It is expected that the hubco will generate interest and dividends from its
investments in a series of Sub hubcos, and further revenues from management
services contracts with Sub hubcos and from fees from Project Agreements which
it enters into itself (these may include design and build contracts). These revenues
will be used to cover the costs of running the hubco T principally staffing costs, to
service the debt and capital invested by its public and private sector shareholders

and pay dividends.

4.13.3 Sub hubcos will be a wholly owned subsidiary of hubco (to ensure 100%
ownership of the underlying assets by the joint venture). The level of share capital
investment required is expected to be relatively modest. It is not proposed that the
subordinated debt investment into Sub hubcos is mandatory for all hubco
shareholders i although the preferred position is that all investors in the hubco do
participate fully. If there is not a full 30% take-up of the required subordinated debt
from the public sector shareholders, SFT would have the first refusal in taking up
any shortfall. If SFT decided not to exercise this option in whole or in part, the
PSDP would have the opportunity to increase their subordinated debt investment

levels.
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4.13.4

4.13.5

4.13.6

4.13.7

As indicated above, dividends will be payable to hubco where they are generated
by Sub hubcos, and the profits of hubco will be shared between the shareholders

in hubco.

The information provided in Pricing Data proformas in Appendix | by the Preferred
Tenderer will be inserted into the Territory Partnering Agreement at Appendix 1
(Comparator and Initial Pricing Information) of Schedule Part 4 (Partnering
Services Costs). By applying an analysis to the relevant projects for which such
information has been provided to identify any appropriate and necessary
adjustments to reflect the actuality of such New Projects and/or other comparator

New Projects, such information will be used as follows:

€)) to set capped levels of Project Development Fees for New Projects for
which a New Project Request is issued within the first five years of the
Territory Partnering Agreement. At the end of such five year period it is
expected the relevant parts of such information will be replaced by similar
information which is the product to a market test, for such purpose. This
process will be repeated at the end of each subsequent five year period;
and

(b) during the process outlined in Schedule Part 6 (Procedure for
Demonstrating Value for Money) of the Territory Partnering Agreement as
part of the benchmark for comparison in each benchmarking exercise and,
in the five year period following commencement of the Territory Partnering
Agreement, to set capped percentages for specified elements of New
Projects, including preliminaries, general risk allowances, fees and, in a
DBFM Project, IRR.

The information provided in the Schedule of Partnering Service Costs Rates in
Appendix | will be inserted into the Territory Partnering Agreement at Section 5
(Partnering Services Costs Rates) of Schedule Part 3 (Partnering Services) and
will be the rates at which Ongoing Partnering Services and Project Development
Partnering Services costs will accrue. They will also form the basis for agreement
between hubco and individual Participants for payment of Ad-Hoc Partnering
Services. The rates will be adjusted annually by an indexation formula and should

be subject to continuous improvement targets.

This section sets out the objective, principles and proposed outline mechanism for

an IRR sharing and capping mechanism for hub DBFM projects.

(a) Objective: the overall objective of the IRR sharing and capping

mechanism is to ensure that windfall profits, if any, that would accrue to
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